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Court of Appeals of the District of Columbia. 


No. 4067. 

The Baltimore & Ohio Railroad Company, a Corporation, Appel¬ 
lant, 

vs. 

The Fidelity Storage Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 66233. 

The Fidelity Storage Company, a Corporation, Plaintiff, 

vs. 

The Baltimore & Ohio Railroad Company, a Corporation, De¬ 
fendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 24, 1921. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court. 

At Law. 

No. 66233. 

The Fidelity Storage Company, a Corporation, Plaintiff, 

vs. 

The Baltimore & Ohio Railroad Company, a Corporation, De¬ 
fendant. 

The plaintiff, the Fidelity Storage Company, a corporation, sues 
the defendant, the Baltimore & Ohio Railroad Company, a steam 
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railroad corporation, engaged in doing business in the States of 
West Virginia, Maryland and the District of Columbia, for that prior 
to and on, to wit, the 22nd day of September, 1921 there was a cer¬ 
tain public highway near the town of Hancock, Maryland, crossing 
the railroad tracks of the defendant, the Baltimore & Ohio Railroad 
Company, and the plaintiff corporation on the day and year afore¬ 
said, as a private carrier or corporation, was engaged in the business 
of transporting certain goods over the public highway aforesaid from 
the town of Berkeley Springs, in the State of West Virginia, to the 
City of Washington, District of Columbia, in an automobile van or 
wagon belonging to it, the plaintiff, and the plaintiff corporation 
and its automobile vans and wagons were entitled to be and to drive 
along said public highway and across the tracks of the said Baltimore 
& Ohio Railroad Company, while exercising ordinary and reasonable 
care for the safety of its said automobile vans and wagons, the con¬ 
tents of said vans and wagons and the persons occupying the 

2 same, unmolested by careless or negligent conduct on the part 
of the defendant railroad company in the operation of trains 

of cars and locomotives, which on and prior to the date aforesaid it 
was driving and transporting along its said railroad tracks in the 
vicinitv of Hancock, Maryland. And it then and there became and 
was the duty of the defendant, its agents and servants, who were 
using its said railroad track aforesaid at and in the vicinity of Han¬ 
cock, Maryland, on and across which track ran the highway afore¬ 
said on which plaintiff corporation was driving its automobile van on 
the day and year aforesaid, to exercise due and reasonable care for 
the safety of other persons and particularly of the plaintiff and its 
van. Yet, nevertheless, on the day and year aforesaid, at and in the 
vicinity of the town of Hancock, Maryland, and the said highway 
crossing the aforesaid tracks, the defendant, its agents and servants, 
did not use and exercise due and reasonable care for the safety of 
others and particularly of plaintiff and its van aforesaid while law¬ 
fully upon and using said highway in an ordinary safe and careful 
manner and did not give due and reasonable warning by signals and 
otherwise of the approach of its locomotive and train or trains, so 
that while the automobile van of plaintiff was along said highway 
and crossing the railroad tracks of defendant in or near the vicinity 
of Hancock, Maryland, the said van of plaintiff was violently run 
into by a locomotive and train of the defendant, collided with and 
demolished, to the great loss and injury of plaintiff, the owner of the 
same, and thereby the said automobile van of plaintiff was com¬ 
pletely destroyed to the loss of the plaintiff in the sum of 

3 $3,750, the plaintiff lost the services of its said van while a 
new one was being built for it for a period of seventy-five 

days and sustained thereby a loss or damage amounting to the sum 
of $50 per day or $1,875 in all, was put to the expense of hauling 
away the remnants of its automobile van and of paying freight on 
the same, amounting all told to the sum of $64.08 and was com¬ 
pelled to and did lose the sum of $50 on account of the expenses of 
its employees who were in the said van at the time of the collision 
aforesaid; all to the damage of the plaintiff in the sum of $5,739,08. 
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Wherefore, the plaintiff brings this suit and claims of and from 
the defendant the sum of Five Thousand Seven Hundred and 
Thirty-nine Dollars and Eight cents ($5,739.08), with damages and 
costs. 

C. H. MERILLAT, 
Attorney for Plaintiff. 


Notice. 

The defendant is to plead hereto on or before the 20th day, ex¬ 
clusive of Sundays and legal holidays, otherwise judgment. 

C. H. MERILLAT, 
Attorney for Plaintiff. 


4 Plea. 

Filed January 23, 1922. 

******* 

Now comes the defendant and for plea to the declaration filed in 
the above-entitled cause says that it is not guilty as alleged. 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 

Memorandum. 

March 22, 1923.—Verdict for Plaintiff for $2,990.00. 

Supreme Court of the District of Columbia. 

Friday, April 13th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

******* 

The motion of plaintiff for a new trial filed herein came on for 
hearing and was argued by Counsel and submitted. Upon considera¬ 
tion thereof it is ordered that said motion be, and it hereby is over¬ 
ruled, to which defendant prays an exception which is here noted, 
and judgment on verdict is ordered. 

Wherefore it is considered that plaintiff recover herein of the de¬ 
fendant the sum of Two thousand nine hundred and ninety dollars 
($2,990.00) with interest thereon from this date, for its damages 
aforesaid assessed, together with the costs of suit, to be taxed by the 
Clerk, and have execution therefor. 

5 From the foregoing judgment the defendant by its Attor¬ 
neys in open Court notes an appeal to the Court of Appeals, 

and the penalty of an undertaking to operate as a Supersedeas is 
hereby fixed in the sum of Three thousand five hundred dollars 
($3,500.00). 
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Memoranda 

May 4, 1923.—Supersedeas Undertaking on Appeal approved and 
filed. 

May 17, 1923.—Time to submit Bill of Exceptions extended to 
and including June 15, 1923. 

Assignment of Errors. 

Filed May 29, 1923. 

******* 

1. The court erred on direct examination of plaintiff’s witness Hall 
in admitting the questions and answer set out below: 

Q. What is the regular sale price of that truck at this time. —. 

• 

Q. What was the regular selling price of this truck at the time of 
the purchase? A. The chassis alone was $2,750. That did not in¬ 
clude the body that was mounted on it. 

2. The court erred in admitting in evidence the paid freight bill 
($54.08) of the B. & 0. Railroad Company for the shipment of the 
chassis (after the accident) from Hancock to Washington, D. C. 

3. The court erred on direct examination of plaintiff’s 
6 witness Hall in admitting the question and answer set out 
below: 

Q. Was there any expense in hauling, after the stuff got here, 
from the depot here? A. It was $10 for hauling the chassis from 
the railroad to our warehouse. 

4. The court erred on direct examination of defendant’s witness 
Garrott, in refusing to admit the questions set out below: 

Q. The seat on the engineer’s side on one of these fifty-hundred 
engines—is there anything to obstruct the engineer’s view to the 
left front of his engine? 

Q. I will ask you if, sitting in the engineer’s seat on that engine 
is there anything about the construction of that engine that would 
interfere with the engineer’s view to the left and the front of that 
engine? 

5. The court erred in denying the defendant’s motion to with¬ 
draw a juror and continue the case because of improper conduct by 
plaintiff’s counsel in the hearing of the jury during the cross ex¬ 
amination of defendant’s witness Garrott. 

6. The court erred on cross examination of defendant’s witness 
Shrout, in admitting in evidence on the offer of the plaintiff, the 
notes of the witness from which the witness refreshed his recollec¬ 
tion. 

7. The court erred in refusing the defendant’s prayer for instruc¬ 
tion to the jury, No. 1. 

8. The court erred in refusing the defendant’s prayer for instruc¬ 
tion to the jury, No. 2. 

9. The court erred in refusing the defendant’s prayer for instruc¬ 
tion to the jury, No. 3. 
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10. The court erred in refusing the defendant’s prayer for instruc¬ 
tion to the jury, No. 4. 

7 11. The court erred in refusing the motion of counsel for 
defendant to instruct the jury that in the event they should 

find for the plaintiff, they could not award more than nominal dam¬ 
ages. 

12. The court erred in the charge to the jury in instructing as to 
the doctrine of last clear chance, in that the court did not properly 
state the rule as applicable to steam railroads at crossings in the 
country, and the court applied to such situation the incorrect rule 
that if by the exercise of reasonable diligence, the defendant, or its 
agents, could have seen that the plaintiff’s employes had put them¬ 
selves in a place of danger in time to have avoided the collision, then 
that defendant was liable. 

13. The court erred in the charge to the jury in instructing as to 
the doctrine of last clear chance, even if the court had stated the rule 
correctly, in that the doctrine was not applicable to the evidence in 
this case. 

14. The court erred in the charge to the jury in not properly in¬ 
structing the jury as to the contributory negligence of plaintiff’s 
employes. 

HAMILTON & HAMILTON, 

Attorneys for Defendant . 

Memorandum. 

May 29, 1923.—Bill of Exceptions submitted. 

8 Designation of Record. 

Filed October 9, 1923. 

♦ * * * * * * 

The Clerk will please include in the transcript of the record on 
appeal in the above-entitled case the following: 

1. Declaration, filed December 24, 1921. 

2. Plea of Defendant, filed January 23, 1922. 

3. Memorandum.—Verdict for plaintiff for $2,990.00, and judg¬ 
ment, and appeal noted in open court, and supersedeas undertaking 
on appeal fixed at $3,500.00. 

4. Supersedeas undertaking on appeal approved and filed May 
4, 1923. 

5. Memorandum.—May 17,1923, time to submit bill of exceptions 
extended to and including June 15, 1923. 

6. Assignment of errors, filed May 29, 1923. 

7. Memorandum.—Bill of exceptions submitted May 29, 1923. 

8. Bill of exceptions. 

9. Memorandum.—Stipulation between counsel for use of Defend¬ 
ant’s Exhibits Nos. 1, 2, 3 and 4 in Court of Appeals. 

10. This designation. 

HAMILTON & HAMILTON, 

Attorneys for Defendant . 
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Stipulation. 

Filed October 9, 1923. 

******* 

It is hereby stipulated and agreed by and between Counsel for 
the respective parties in the above-entitled cause that the blue 

9 print plan marked Defendant’s Exhibit No. 1 and the three 
photographs marked Defendant’s Exhibits Nos. 2, 3 and 4, 

which were ottered in evidence at the trial of the above entitled 
cause may be produced in the Court of Appeals and used by Counsel 
before the Court of Appeals at the argument of this cause. 

C. H. MERILLAT, 

Attorney for Plaintiff. 
HAMILTON & HAMILTON, 

By HENRY R. GOWER, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Wednesday, October 17th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

By Hitz, J. 

The Court having this day signed the bill of exceptions in this 
cause heretofore submitted, as of the time of’ the noting thereof at 
the trial, now hereby orders the same of record nunc pro tunc. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66233 at Law, wherein The Fi¬ 
delity Storage Company, a corporation, is Plaintiff and The Balti¬ 
more & Ohio Railroad Company, a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of October, 1923. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk . 


JSW. 
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11 In the Supreme Court of the District of Columbia. 

At Law. 

No. 66233. 

Fidelity Storage Company, Plaintiff, 

vs. 

Baltimore & Ohio Railroad Company, Defendant. 

Bill of Exceptions. 

At the trial of the above entitled cause the plantiff, to maintain 
the issues on its part joined, called as a witness Henry Catlett, who 
testified as follows: 

I live in Morgan County. West Virginia, was born and raised 
there, I live about half a mile from Hancock, Maryland, and have 
been working as a day laborer in a stone quarry for a couple of 
years. I did not just exactly see the accident at the time but I was 
nearby, close enough that I heard the crash from the engine. Just 
about 25 minutes before this noise took place there was a freight 
train coming west. I was as near as from here (the courtroom in 
the northwest corner of the Supreme Court) to that building—the 
Court of Appeals building. I was shucking corn for Mr. Edgar 
Henry in the lot next to the railroad crossing and right on the rail¬ 
road right of way. This crossing is travelled very much—it is the 
main road to Berkeley Springs. It was very foggy that morning 
and you could not see a long distance ahead of you, not as much as 
50 yards. There was a signal gong at the crossing but it was not 
ringing. I had noticed this freight train going west and there was 
no danger bell then, at that time, and shortly afterwards, why, this 
here crash was made and I ran forward and noticed that there was 
no danger bell then ringing; and if there was any whistling, I 
didn’t hear the whistle. Directly after this freight train went up, I 
heard a noise. It was like a car coming down the hill just beyond 
the railroad; there is a hill that leads down to a little flat; I heard a 
noise as of something coming down the hill, and then that racket 
was cut out, and in a little while, coming there towards the rail¬ 
road—it was cut out, I suppose, two or three minutes. I had 

12 no timepiece but shortly it occurred and came off this way 
again, and it wasn’t but a couple of minutes until this great 

crash was made and I ran forward to see what had happened, out 
of this patch and I see this big truck -nocked off the track. I heard 
no whistle at that time or immediately before or after the accident. 
The crossing was paved with small stones, between the tracks clear 
across and at each iron traffic boards were put in there for them to 
go across the tracks, in between the boards it was paved with ballast 
stone. I meant to tell you that what slackened was the noise, not 
the vehicle. I heard the noise slack up after it got on thi* little 


8 B. & O. R. R. CO. VS. FIDELITY STORAGE COMPANY. 

level. Then he started and immediately after that it went to roar¬ 
ing again and immediately after that this here noise taken place on 
the westbound track. I went forward to see what it was and what 
should I see but this big truck. The collision took place on the 
westbound track; the car was going west; there are four main tracks 
in there, the other track is in the yard. 

Cross-examination: 

This vehicle listened like it was drifting down the hill. After it 
came into the flat in a little while it started and in an instant this 
crash had come. I don’t remember making a statement to a B. & 0. 
man after the accident; I don’t know anything about writing and 
I don’t recall making a mark at the end of the statement. At the 
time of the accident, I was working for Mr. Edgar Henry in his 
truck patch, this side of the crossing; this lot is lower than the rail¬ 
road right of way. I couldn’t tell you exactly how much lower it 
is, but it is lower than the track. The freight train which passed 
about 25 minutes before the accident was on the middle track, going 
west. I did not hear the train which struck the truck whistle. 

Q. You do not mean to say that it did not blow? A. I mean to 
say that it might have blowed and I didn’t hear it. I wasn’t listen¬ 
ing to trains but after this freight train coming westbound running 
through and hearing nothing and being right there so close to this 
crossing it put me to listening to see if there was any danger bell. 

Q. But you do not know whether the train whistle blew 
13 or not? A. I do not know whether it did or not, but if it 
did I didn’t hear it. 

Asked by the Court if he heard the noise of the train approach¬ 
ing, he said: I heard something, but I didn’t pay much attention 
to it, to what it was. It was racing along on the track, and just be¬ 
fore this here noise takes place, this here car, you know, coming 
across, why, it seemed to me as if I could hear something, but I 
worked on, and after so long a time, this noise takes place. I heard 
the noise of this automobile drifting down the county road, but I 
didn’t hear this express train coming through. I paid attention to 
this automobile coming down; it listned like an automobile; and 
shortly after I heard it it made a check; and in a very few minutes 
it commenced with its noise again. I don’t know just why it were 
that I paid attention to the automobile coming down the hill. I 
heard no noise of the train. I didn’t even hear it when it blowed 
until after this here crash came. 

Q. If the men on this truck had stopped when they got to the 
right of way was there anything there to prevent them from seeing 
tins train coming? A. There wasn’t no danger bell ringing. 

Q. If there was no bell ringing they could have heard the train. 
I asked you if they had stopped and listened for a train, would there 
have been anything there to prevent them from hearing it. A. I 
don’t know of anything. 

Thereupon, to further maintain the issues on its part joined, the 
plaintiff called as a witness William Tyler, who testified as follows: 
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I work for the Fidelity Storage Company; been working for them 
about 7 years, handling furniture. The accident occurred in the 
morning, I think about 6:30. I was the helper on the padded van. 
We had been to Berkeley Springs for a load of furniture, had a 
full load and a piece on behind. My place is to get off and look and 
see dangers when Fred is at the wheel. We came on from Berkeley 
and was on our way to Washington, to Hancock Crossing, and be¬ 
fore we entered the track, I got off the truck and walks up on the 
track and looked. We had a full van load. There was no train 
coming at all. There was no signal bells ringing nor nothing. I 
told the driver to come on, and just as we got to near about midway 
of the track, the train bounced around the curve, the train came 
around the curve, and I said “Look out, the train is coming” 
14 and I jumped. When I jumped, the engine struck the truck 
and knocked the driver over a pile of ties there. The train 
ran about a mile or so down the track before she stopped. 

Coming from Berkeley you come down a hill and then you have 
got a little grade to raise coming up on the railroad track, on the 
crossing from Berkeley. I got completely off the truck and walked 
up on the track. The bells was there near the crossing but they was 
not ringing; I heard no whistle at all. The train was drifting down 
the track and I heard a little noise “Sh-Sh,” like that, of the engine. 
This was after I got back on the truck, after he pulled up to the 
track. I told him to come on, and before I set down, I heard this 
noise, and, man, she was coming down the track. I told him “look¬ 
out” and down she come. This was just before she struck. 

Q. When you first got on the track did you hear any noise of the 
train? A. No, sir, I didn’t hear no train at all, I heard no whistle 
at all. 

I first heard the train just as I went to get up on the truck to set 
down; I didn’t set down; I jumped. No time to set down. Frazier 
didn’t jump; it knocked him off the truck; he didn’t have a chance 
to get away at all. I think it was six tracks we had to cross. I 
think we was on about the last track—pear about going over the 
front part but the hind part had not crossed yet. 

Q. What sort of a morning was it at the time of the accident, as 
to seeing? A. Well, it was a little kind of foggy like. I couldn’t 
see much further than half a square maybe. Couldn’t see a quarter 
or a third of a mile, could not see as far as the station or the freight 
shed. 

Q. When you got up on that van after calling to him to come 
ahead, you got up on the van, what warning or knowledge of any 
sort did you have that the train was coming? I mean when you first 
started to get away? A. Well, I heard the noise ; just sounded like 
steam blowing off you know. She was not making no noise. She 
was drifting down the track. Just drifting right along, and she was 
running too. You know, that a train coming down the grade, drift¬ 
ing along down grade from there,—that is the onliest noise I heard. 
No whistle at all. It broke the van up; broke it up in splinters, 
the furniture and all. 
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15 Q. When you first saw the train, what can you say as to 
how fast it was going? A. Well, it was just coming, as far 

as I can tell—just as soon as I could tell the driver she was coming, 
she was right on us. She broke up everything in just a second. 

The van was going in low speed as we started to go across; the 
track was all very rough, where the crossing was; they had some 
blue stone in there, in between the tracks, but it was not filled up 
at all; just low in between each track; rough. Going across we were 
just moving slowly like that, in low speed; taking our time crossing 
the track. I couldn’t tell about the speed in miles; we was going 
very slow. 

Cross-examination: 

This is the first time I had ever been over the crossing. Yes, I 
went over it -the day before going up to Berkeley, it was in the eve¬ 
ning time, around about half past five or six o’clock; so the morn¬ 
ing of the accident was the second time Frazier and I had been over 
the crossing. I was the helper on the van; I helped load and un¬ 
load; I did not have anything to do with the driving. Just before 
coming to the crossing, we drifted down a real steep hill, and then 
ran along on the level and then up a slight grade to the tracks. I 
got off the truck to look to see if there was any danger. At that 
time I saw the crossing bell; it was not ringing. 

Q. So you had no reason to expect a train, did you? A. Well, of 
course it is hard to tell sometimes. It is best for a man to go and 
look and find out. 1 did not hear any bells, no train coming nor 
nothing. The automobile stopped, I got off and went forward on 
the track, I looked both ways; I looked towards.the station; I did not 
know it was a station there until we went up to telephone ; when I 
went out on the track and looked towards the station, I seen one 
house near the crossing; I did not see buildings there and looked 
north and did not see anything and did not hear anything and I 
waved to the driver to come on. I was standing between the 

16 first two tracks when I told that driver to come on. I stood 
there and waited until the truck got up to me before I started 

to get on. I got on the truck and was about to sit down and just 
as I went to sit down, I heard the noise of the train, and I looked 
and the train was coming. I don’t know how many feet it was. 
When I looked she was right on me, just as I could tell him “look 
out” the train was coming, and I jumped. I cannot give an estimate 
of how’ far aw^ay from me the train was at that time. 

Q. Why didn’t you see it before you got on there if it was close 
enough to make it necessary for you to jump immediately to save 
yourself? A. Well, how could I see? There was no train in sight 
when I got up on the track. No signal bell nor nothing like that 
ringing. I don’t know that the track is perfectly straight for two 
or three thousand feet from that crossing south; it looked like a 
curve to me all the way around. I think there are six tracks there; 
I don’t know for sure; we approached this crossing from the south 
and this train was on the northernmost track. 
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Q. Well, what was there to stop you and Frazier, if Frazier had 
been looking, from seeing that train, while he was traveling from the 
first track over to the last track? Q. * * * I say was there any¬ 

thing that would prevent him form seeing that train, if he had 
looked, while he was traveling from the first track over to the last 
track where he got hit? A. Well, he didn’t see the train until I 
called his attention to it. * * * 

Q. Yes, right down that right of way? Was there anything to 
prevent him seeing that train coming? A. Oh, no, indeed. There 
was nothing to stop him from seeing. 

Q. Yet he did not see it until you told him it was right on him? 
A. Well, I was on the other side. I was to his left. 

******* 

A. Just as I got on the truck like this, you see he was sitting 
down behind the wheel he could not possibly see through me, and at 
the time when I heard the noise, I turned around and looked, and 
I told him “Look out, the train is coming,” and then he seen it. 

The driver is on the left and I was on the right. I got up on 
17 the truck on the right side; if I said left, I meant right. As 

I got up on the truck, I had my back to the south. 

Q. And you heard this noise as you were turning around to sit 
down, and you looked and saw this train right on you, and you im¬ 
mediately jumped? A. Yes, sir. 

Frazier didn’t have no chance to jump; the train was so close he 
didn’t have a chance. It struck him and knocked him clean out 
from behind the wheel. I jumped backward towards Berkeley. 

Q. This train was so close onto you that you knew you had to 
jump? A. Yes, there was no business I had there. Yes, indeed. 

A whole bunch of men came there right afterwards. The train 
crew, I suppose. I did not notice in what speed gear Frazier was 
running the truck when he came onto the track in response to my 
signal. I paid no attention. Frazier and I did not tell Mr. Shrout, 
the railroad detective, that the automobile did not stop at all, but 
that as we went up the grade to the track, we changed to a lower gear. 
I don’t know what gear he changed. I suppose it must have been 
in low. He came up there slow. I did tell him that I did not see 
this train until we had crossed the third track at that crossing. 

Q. What was there to stop you from hearing this train coming 
along when you went out on the track to look for the train? A. 
Well, there wasn’t any signal bells nor nothing. 

Q. * * * What was there to stop you from hearing the noise 

and rumble of the train? A. I never heard no noise or rumbling 
of the train at all. 

Q. Could you figure out anything that would stop you from hear¬ 
ing it? A. No, I could hear good, sir; 
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Q. Is your hearing all right? A. Yes, sir. 

Q. And your eyesight? A. Yes, sir. 

Q. Was there anything that would stop you from hearing 

18 the train rumbling along at 40 miles an hour? Why couldn’t 
you hear it? A. Well, I heard it after it came around the 

curve and I seen it too, but I didn’t hear it at first. 

Q. You did not see it and you did not hear it until you got up 
on your truck? A. No, sir. 

Q. And then it was right on top of you? A. Yes, sir. 

Redirect examination: 

The fog became lighter after the accident; I reckon it was after 7 
o’clock when you could see further away. 

Thereupon the plaintiff, to further maintain the issues on its part 
joined, called as a witness Preston Frazier, who testified as follows: 

I am 40 years old and work for the Fidelity Storage Company; 
worked for them going on five years. I drive for them; chauffeur. 
I had come from Berkeley Springs when this accident happened; I 
left Berkeley Springs between 6 or half past 6, and had on a heavy 
load. You come down a very steep hill, then into the flat, and then 
you come to a little upraise or grade to the railroad; I come to a 
standstill on the flat about the distance from the witness stand to the 
end of the court room. I saw no train and I heard none. Tyler 
stepped off and ran right up on the track in a little dog trot; and 
after he got to the track, he looked up and down and he beckoned 
to me and told me to come ahead, that everything was all right, so I 
starts off again. I was sitting there looking right at him. He was 
on the track. I looked and listened. I moved off, up on the track 
in first speed, and then I changed my gear into second and then 
after I mounted the track, I came back in third, and by the time I got 
in third, why, that is the time the accident happened. When I got 
to the first track, I didn’t see anything, I didn’t hear anything. 
There are bells there but they was not ringing. Just as the front 
part of the truck mounted the first track, Tyler steps on. The truck 
was just moving in first speed. I had not changed any gear 

19 at all. I could not tell how fast, because the track was awfully 
rough and we had to take it very slow across there. I did not 

stop after I got on the track; the further I went I was changing my 
gears at the same time. I went from first to second and I was in third 
speed when the train hit me. The track was rough. I was not in 
high and I could not cross it fast; the stone was out of the tracks and 
it was bumpy. 

Q. * * * What sort of a day was it? A. Oh, it was just a 

little smoky and a little cloudy and then later on in the day, it 
cleared and you could see. * * * 

A. This smoke went away later on but it was cloudy and just a 
little smoky; just mixed with fog. 

Going over the track I looked in both directions but I didn’t see 
anything. I could see a good distance, but I couldn’t tell in feet. 
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Didn’t hear any whistles. Everything was very quiet. The train 
hit about midway of the truck. The train was right on me when I 
first saw it, didn’t have time to jump; when he hollered I just rise 
from behind the wheel and before I could jump it had knocked me. 
It hit me before I could do anything. I- didn’t hurt me. It just 
knocked the truck from me; knocked me over the bank; I didn’t 
know anything for a while. Tyler was just getting ready to sit when 
he hollered. 

Cross-examination: 

The front part of the truck was mounting the first track when 
Tyler got on. The train which hit us was on the last track. We 
had crossed all of the intervening tracks and gotten half way over 
the last track before the train hit us. I guess the train was 100 
feet away when I first saw it; maybe more; I couldn’t tell you. 
Asked if he told the railroad detective after the accident that the 
train was 100 feet aw r ay when he first saw it, witness said he was not 
able to give anybody a statement; he was all shook up. He might 
have said he though- it about 100 feet. 

After I got on the track I could not see buildings at the station be¬ 
cause it was mixed with a little smoke and fog and couldn’t see that 
far. I looked both ways. This was the second time I had 
20 crossed this crossing. After we mounted the track I looked 
both ways my own self, because when I came to a standstill 
I was down below, and I couldn’t see nothing in the flat. I couldn’t 
tell you just how far I was away from the first track when I stopped, 
but I know I came to a standstill. I couldn’t say how far. 

Q. State whether or not there was anything to interfere with your 
view clear down to that station ? A. Oh, yes, sir, because I was stand¬ 
ing in the bottom. It was an elbow there. I couldn’t see down 
there. 

Q. Don’t you know that the turn does not come until beyond the 
station? A. I couldn’t see down there for that railroad tower or 
whatever you call it standing there. * * * 

Q. You mean the signal tower? A. Yes, sir. * * * I could 

not see down there, not for that. 

Q. You could see that? A. Yes, sir. 

Q. Standing down in the valley, you could see that signal tower? 
A. Yes, sir. * * * 

Q, You could see the tracks down to that signal tower? A. Yes, 
sir. 

I looked down there and I did not see any train coming. I did 
not stop my motor. I stopped before I entered the track and Tyler 
went up there. I was looking where I was driving when on the 
track and I was looking up and down the track. It was a two and 
a half ton truck. I did not see the train until Tyler called my at¬ 
tention to it. I guess the train was within a few feet of me when 
he hollered to jump. It was about half past three when we crossed 
the tracks the day before; we got up there just about four o’clock. 
When I said I could see a good distance down the track, I meant to 
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the other side of the signal post; was very near down to that little 
freight house. There is a little house there before you get to the 
station, and looking down that far I did not see or hear the train. 

Redirect examination: 

My truck is the quietest running truck the company had. 

21 I saw men working on the signal apparatus after the accident; 

I believe they was fixing the bell or doing something. 

Recross-examination: 

I saw men getting this debris from the truck and off of the track. 

Q. What did you see the men doing about the bells? A. Well, 

I don’t know what they was doing, because I was sitting over there 
on the railroad, but I know they was working on them. * * * 

Q. Were they testing the bell? A. I couldn’t tell you that, but 
I just know they was working on the bells. 

22 Thereupon the plaintiff, to further maintain the issues on 

its part joined, called as a witness George W. Hall, who 

testified as follows: 

My age is 56 years; Assistant Superintendent, Fidelity Storage 
Company; been working for them nearly 15 years. Part of my 
duties are estimating on furniture hauling, packing and shipping 
and I superintend and purchase all trucks and motive power equip¬ 
ment. I went to the scene of this accident, arriving there at about 
two o’clock in the afternoon. Shortly after I got there, there were 
two men who were working on the track there adjusting or putting a 
bell, alarm bell. There is an alarm bell near the tracks on each side, 
one as you approach from Hancock, and there is one as you approach 
from Berkeley. The railroad men were working on the signal appa¬ 
ratus when I arrived. When I got there I found two of the Storage 
Company’s men, Tyler and Frazier. The truck had been knocked 
50 feet off the tracks and beyond the crossing and was a complete 
wreck w r ith the exception of the two front wheels and the engine.• 
The rear and the body had been completely demolished. This 
field on the opposite side from Berkeley, I should say was possibly 
about two or three feet below* the roadway and approach to the cross¬ 
ing. Coming down from Berkeley you come down a hill; then you 
strike a little stretch that is nearly level and then a slight incline to 
the railroad track, about 18 inches or possibly tw T o feet. I passed 
upon the purchase of this truck. 

Mr. Merillat: What was the regular sale price of that truck at the 
time of purchase? 

To which question counsel for defendant objected on the ground 
that as the truck was completely destroyed, plaintiff would be en¬ 
titled to prove what the truck cost, but that the sale price at that time 
or some advertised price, was irrelevant and immaterial. 

The court overruled the objection and counsel for defendant then 
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and there excepted, and said exception was duly entered on the 
minutes of the court. 

23 Witness: The regular selling price of the chassis alone 
was $2,750 at that time. The chassis means just the engine 

and the running gear. That did not include the body that was 
mounted on it. We paid $2,075 cash for the chassis alone. 

Plaintiff then offered a receipt, dated October 4, 1919, from Louis 
Hartig, Jr., $2,075 in full payment of one 2*/2 ton Standford truck. 

Witness: We had the body and we had it mounted and painted, 
which cost us $450 for simply mounting the body and painting it, 
and the bill showing the payment of this amount for doing this 
work was introduced in evidence. We paid $500 for the body. 
We had the body for some time. It was on a horse drawn vehicle, 
but it was gone over and painted and mounted on that chassis. 

The Court: How much was this body worth when you mounted it 
on the truck? 

The Witness: If we had to duplicate it, it would have cost us about 
$600. I think it was certainly worth four or five hundred dollars. 
It was in good condition. It simply needed painting and mounting 
on the chassis, which the $450 covered. Four or six weeks before 
the accident the engine was thoroughly overhauled by Bazzuro and 
Company; it was reground, new cylinders, wrist pins and everything 
and the engine was put into perfect condition. This work was done 
August 5, 1921. The price for this work, the actual grinding, was 
$44. The engine then had to be assembled and one of their men 
worked on that three or four days. It was in use possibly two or 
three weeks before the accident. This truck, chassis, body and 
engine and all, when it went to Berkeley was in good condition, as 
near perfect as it could be. 

Counsel for plaintiff asked the regular selling price of these San¬ 
ford trucks in September, 1921 but counsel for defendant objected. 
Plaintiff outside the presence of the jury proffered to show that there 
had been a rise in price of these vehicles between 1919 and Septem¬ 
ber, 1921, but the court sustained the objection, allowing plaintiff 
an exception. 

24 Witness: We had the whole chassis shipped down from 
Berkeley by the Baltimore & Ohio and we afterward removed 

the engine from the wrecked chassis. The engine was apparently 
all right, as far — we could tell. I have tried ever since to sell it and 
a few days ago sold the engine for $100 to some one who would take 
it off our hands. There was absolutely no value to anything else 
that was shipped down, the chassis of course was bent and so on, other 
than as junk iron. 

Counsel offered in evidence the paid freight bill for the shipment 
of the wreckage to Washington, in amount $54.08. To which offer 
counsel for defendant objected on the ground that this expenditure 
did not constitute a part of the recoverable damages. The court 
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overruled the objection of counsel for defendant and the freight bill 
was admitted. To which ruling of the court counsel for defendant 
excepted, and said exception was duly entered on the minutes of 
the court. 

Mr. Merillat: Was there any expense in hauling, after the stuff 
got here, from the depot here? A. It was $10 for hauling the 
chassis from the railroad to our warehouse. 

To which question and answer counsel for defendant objected on 
the ground that this expenditure did not constitute a part of the 
recoverable damages. The court overruled the objection and coun¬ 
sel for defendant excepted, and the said exception was duly entered 
on the minutes of the court. 

Cross-examination: 

The Fidelity Storage Company is engaged in hauling furniture 
both from points within and points outside of the District of Colum¬ 
bia. Prior to the accident, the company had five large trucks and 
two small ones. We bought this chassis October 4, 1919, 
25 and had this body put on it and used it from that time up to 
the time of the accident. We kept it in repair. We got the 
body from Lannan in Baltimore and had it in use for a couple of 
years before putting it on this chassis. When it was transferred to 
the truck we had it repainted and mounted. The van part of the 
truck had been in use practically four years. 

The men he said he saw working on the track fixing the bell, 
shortly after two o’clock, were working near the crossing on the sec¬ 
ond track from the right hand side, if he remembered right. There 
were five tracks. This was one of the middle tracks, and he was 
inclined to think it was the second main. 

Q. * * * Weren’t they working on the third track from the 

north side of the crossing? A. My impression is that it was the 
second track. I couldn’t state positively, but that is my impression 
as far as I can remember. They were working on some wire, it 
looked to me, connected to the track. The bell towers were along¬ 
side of the track outside of the right of way. They were working 
on a wire that rang a bell that is what they told me. 

Q. Don’t you know that second track and third track are used 
exclusively for freight trains? A. I don’t know anything of the 
sort. I am not familiar with the railroad. 

Q. That is just the reason you were not allowed to take a picture 
of it. 

Mr. Merillat: That remark ought to go out. 

The Witness: They didn’t tell me so, anyway. 

Mr. Hamilton: I am telling you now. 

Mr. Merillat: That remark ought to go out and the jury should 
be instructed to disregard it. 

The Court: I agree with you. 
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By Mr. Hamilton : 

Q. Now, you said they were adjusting or fixing the bell. As I 
understand it now, they were apparently working on a wire 

26 attached to the track. A. The wire that rang the bell. 

Q. How do you know that? A. By what they told me. 

Q. Who told you? A. The men working on it. 

Q. They told you they were working on a wire that rang a bell? 
A. Yes, that is what they told me at the time. That is one reason 
why they wouldn’t let me take a picture. 

Q. You mean that is your supposition? A. That is what they 
said. 

Q. They didn’t give you any other reason why you were not al¬ 
lowed to do it? A. No sir. 

He had removed two headights from the wreck and the magneto 
as things liable to be taken off. The lights were oil lights and no 
good. They were no use to plaintiff and defendant’s counsel could 
have them. The magneto was included in the sale of the engine. 

He did not take the front wheels from the truck. The chassis 
when the wrecked material was shipped to Washington by the rail¬ 
road company was hauled to the warehouse and was still laying there. 

Thereupon, the plaintiff, to further maintain the issues on its part 
joined, called as a witness David B. Karrick, who testified as follows: 

I made measurements at the highway crossing and along the track 
at Hancock. There are five tracks. There are four main line tracks 
and a little bit separated from them, but a part of the same set of 
tracks there is a siding track of lighter rails. Coming from Berkeley 
there is a gong on a white post 15 feet 10 inches from the center of 
the road. It is 38 feet 3 inches from the outside rail of the first 
track to the first rail of the fourth track, on which the collision oc¬ 
curred. Track rails were 4 feet 8% inches apart. From the road 
crossing to a signal house or signal tower is 600 feet. From the 
road to the passenger station is 1,750 feet. The curve begins 

27 1,300 feet from the road crossing but I would not say that 
the train is lost to view at that point. It is visible for a part 

of the way on the curve. The railroad right of way is about 3 feet 
above the fields on both sides. Coming down from Berkeley there is 
a steep hill, then a short level stretch and then a little rise to the road 
bed of the railroad; about two feet. 

Cross-examination: 

I know from observation that the outside tracks are passenger 
tracks and the inside ones freight tracks, but that was not universally 
followed by trains when I was there. 

Thereupon the plaintiff, to further maintain the issues on its part 
joined, called as a witness Harry S. Plager, who testified as follows: 
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It was agreed by counsel for both parties that this witness would 
testify to the same figures as were given by the witness George W. 
Hall. 

Witness: The chassis was in good condition. It was brand new. 
It had been used a short period. The van body had all been over¬ 
hauled and the truck generally was in first-class condition. The 
engine and magneto had been salvaged and sold for $100. 

Cross-examination: 

Q. Do you mean to tell this jury that a chassis that had been in 
use two years is brand new? A. I would consider, of course, it 
would not be brand new, but it was equivalent to new. 

Yes, it had been in use two years. I probably misconstrued Mr. 
Merillat’s question. 

Thereupon the plaintiff, to further maintain the issues on its part 
joined, called as a witness Charles W. Henderson, who testified as 
follows: 

I sold the land on both sides of the tracks to the railroad. The 
right of way is now probably five or six or eight feet higher 
28 than the bottom lands. The crossing at Hancock going to 
Berkeley is the main thoroughfare to Morgan County and 
much used. It is the only — of getting into Morgan County, prac¬ 
tically; it is used all night and day. The alarm bell is just a few 
feet off of the road, w T ithin, I suppose, six or eight feet. There was 
one gong on each side of the railroad crossing. There is a flat piece 
of land there. It is hard to tell from a piece of level land when you 
are rising up on to a railroad track and dropping dowrn again, and 
it is hard to tell how many feet that is. 

Q. From the fields you can see the tracks? A. Oh. yes. The 
tracks are raised right in the middle of these fields. 

Cross-examination: 

There is another crossing near Hancock station leading into Mor¬ 
gan County but it was a very steep grade and never used bv any one 
if they can possibly go over the main road. My statement was that 
this was the main road. 

Thereupon, counsel for plaintiff, by Henry B. Hall, superintendent 
of the storage company and in general charge of moving goods 
and storing goods, outside the presence of the jury, proffered to show 
that from September to December was their busiest time of the year 
in the van moving business, they endeavored in Washington and 
Baltimore to have a new body built or to replace the van but could 
not do so short of more than two months; that they had use for the 
van the whole period, that it would have brought in $30 to $40 a 
day gross and a net income of $15 a day but on defendant's ob¬ 
jection the court ruled out this line of proof, allowing plaintiff an 
exception. 
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Thereupon, Preston B. Frazier, a witness for the plaintiff, was 
recalled for further cross examination: 

Cross-examination (continued): 

I started to go across the crossing in first gear; just as I got to 
the first track, to the first little rise, I changed again into second 
speed; after I got over the first track and then I changed into third 
speed. 

Q. You practical-y passed to second and third? A. Yes, sir. 

Q. One right after the other? A. Yes, sir; one right after the 
other. 

29 I have been driving this truck a couple of years and I am 
not able to tell at what rate of speed I was traveling. In 

changing gears the truck was traveling at five or six miles an hour, 
or something like that. I don’t know at what rate it would travel 
in third speed because it had a governor on it. I had no speed¬ 
ometer on it. You could travel with it on the road in high gear about 
12 miles an hour. I should judge that it was between five and six 
miles an hour when I was starting across the track. At the rate I 
was going across the crossing, I could stop the truck in about six or 
eight feet, I guess, if I wanted to stop it. 

30 Q. You could stop it in less distance than that, could you? 
A. Oh, I guess I could by putting on my emergency brake. 

Q. You have an emergency brake and a foot brake on the car? 
A. Yes, sir. 

Q. Just using the foot brake you could stop within six or eight 
feet? A. Yes, sir; or about that. 

Of course, with a truck like that you can’t stop right sudden, just 
the same as an automobile. You have a load too and it pushes on. 
Traveling in second speed, I couldn’t tell the distance in feet within 
which I could stop the truck. 

Redirect examination: 

When I was down in the flat I didn’t shut off my motor, the 
motor was running but the car was at a standstill. 

Mr. Hamilton: Did you at any time put on either your foot brake 
or emergency brake when you were crossing the track? A. No, sir. 

That was because the train was right on me then. I didn’t nave 
no time to put on no brakes at all. 

Mr. Merillat: If you had stopped then, you would have been hit? 
A. Sure I would have. 

Thereupon the plaintiff announced its case as closed. Whereupon, 
the defendant by its counsel, moved the court on the evidence offered 
by the plaintiff to direct a verdict for the defendant on the ground 
of contributory negligence of the plaintiff’s employees in charge of 
the truck. Which motion, after argument by counsel and considera-. 
tion by the court, was overruled by the court; to which ruling of 
the court, the defendant then and there excepted and said exception 
was duly entered on the minutes of the court. 
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31 Thereupon the defendant, to maintain the issues on its part 
joined, called as a witness John F. Donnelly, who testified 

as follows : 

I have been a locomotive engineer, B. & 0. Railroad, for 16 years. 
I was in charge of the train which hit the moving van truck. The 
train consisted of 21 express cars and one car, a rider for the crew. I 
was due at Hancock at 6.46 and arrived on time. I have been travel¬ 
ing over that part of the division off and on for about 12 years. As 
I approached Hancock station and the crossing beyond, I gave the 
usual warning signal, that is, blowing the whistle and ringing the 
bell. There are two crossings there; one at the station and one beyond 
the station. I blowed for the one at the station first. Then after 
that, I blew passing the station for the next crossing, the one where 
the truck was struck. There is no signal tower along there, but the 
signals are operated on a tower from the office. The tower is a 
little west of the station and east of the crossing, and the signal 
bridge is just at the west end of the station platform. There is an 
automatic arrangement on his engine for ringing the engine bell, 
operated by a valve from the cab. Just open the valve and that has 
the effect of raising and lowering the crank shaft in the bell to make 
it ring. To stop the ringing you shut the valve off. The bell would 
continue to ring as long as the valve was open. I turned on the 
automatic bell ringing device a good distance before I got' to the first 
crossing, I judge about 500 feet before I hit the first crossing at the 
tool house at the east end of the station at Hancock, and I didn’t shut 
it off until after the accident occurred. The accident happened shortly 
after 6: 45 in the morning. The train was traveling I judge between 
40 and 45 miles an hour. I couldn’t get down to the degree part of 
the grade, but running the train, it is practically level. I could not 
say in feet how far the train traveled after hitting this truck, 
but I know the distance was very short. After the accident, I went to 
investigate the trouble on the front end where it struck the truck. 
The right side of the cab is where the engineer sits. 

Q. Did you see this truck attempting to go over the crossing? A. 
No, sir. 

32 Q. What were you doing as you approached that crossing? 
A. Looking ahead. 

Q. In what manner looking ahead? A. Well, I will give you the 
position. I was with my hand on the throttle (indicating), my right 
hand in the window the same as we usually sit when we are looking: 
just in this position (indicating). 

Q. Is that window in the front of your cab or in the side of your 
cab? A. Well, the window extends all around. We have a front 
window and we have a side window. 

Q. Which window were you looking out? A. The front window. 

Q. Why didn’t you see this truck go over the crossing from the 
south side? A. I couldn’t see it. 

Q. Why? A. You mean before the accident happened? 

Q. Yes, just before the accident happened. A. Well, there wasn’t 
any there to be seen. 
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Q. Well, what was the first knowledge that you had that you hit 
the truck? A. When I saw it flying over the front of the pilot. 

Q. Was there anything to prevent you, in your engineer’s seat, 
from seeing that truck just a few moments before the collision? A. 
No, sir. 


******* 

By Mr. Hamilton: 

Q. Is there any portion of your engine that would interfere 
with your view to the left of your engineer’s seat, to the left side, on 
the track on which you were traveling? A. There is nothing to 
obstruct the view between the cab and my side, or the place where the 
accident occurred. 

******* 

Q. Mr. Donnelly, will you state whether or not any signal was being 
given by your train as you approached that crossing? A. Any 

33 signal given by the train ? 

Q.. Yes; any bell or whistle. A. Why, yes. The bell was 
ringing and the whistle blew before I reached the crossing. 

Q. What was the character of the weather that morning around 
6:45. A. It was a nice clear morning. 

Q. Was there any fog there that would prevent you from seeing 
down the track? A. Nothing along the track. It was clear. 

Q. Where was your fireman ? What was your fireman doing when 
you approached the crossing, if ypu know? A. The fireman was 
getting a view of the signal. That was at the first crossing. 

Mr. Merillat: The fireman was doing what? 

The Witness: At the first crossing, he was in line, viewing the 
signal. 

Mr. Merillat: That is before you got to the station at all? 

The Witness: Yes, sir. 

By Mr. Hamilton: 

Q. My question was directed to the crossing at which the accident 
happened. A. Why, the fireman had started to fire. 

Q. You mean he was shoveling coal? A. After we passed the 
station and the signal bridge. 

Q. What was he doing? A. He started to fire. 

Q. What do you mean by that? A. Throw in coal, into the 
furnace. 

There were four main tracks there and he was on No. 1 track next 
to the river, the mountain being the other side. 

Cross-examination: 

At the first crossing, both I and the fireman looked for the 

34 signal on the signal bridge, before they got to the station. 
I could not tell in feet how far that first crossing is from the 

station. I started the bell a sufficient distance before reaching the 
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first crossing to give warning and let it continue until the accident 
happened. I have no recollection of afterwards starting the bell, 
when it was started for the first crossing it continued ringing until 
after the accident. I do not know what the West Virginia law re¬ 
quires as to starting the whistle or gong before reaching a crossing. 
I run through the state. The law requires just what I was in the 
habit of doing, that is, in carrying out the safety rules of the com¬ 
pany, but how many feet it was ahead of the crossing when I first 
started to ring I did not know. I could not tell how many times I 
had been running over that particular road before the day of the 
accident, nor how many times I had been running over the road that 
month. I was not the regular engineer on that run. It had not been 
but three or four days before when I had been on a different train on 
the same route. I was on the waiting list and had no regular run. 
I have been promoted to engineer since 1906. I couldn’t tell when 
I ran that same train before the day of the accident, but I have been 
on other trains that traveled the same route. 

Q. Now what was there to cause to know that you w T ere coming to 
this first crossing? What signal was given you that it was time for 
you to blow the whistle for this first crossing? A. Well, there is a 
whistling post to attract your attention to all crossings. 

Q. Is that the only way that you know w T hen to give the whistle, by 
this whistling post? A. And my knowledge of the road and crossings 
at the station. The bell ceased when I turned the valve off after the 
accident occurred. I was near the west end of the station, passing it, 
when the whistle ceased to blow. I could not tell the distance from 
the station to where the accident occurred; it was a good train length; 
21 cars we had in the train. The curve is before you reach the 
station. I had a clear view down the track for some distance. 
35 Q. You did not even see a big truck crossing there? A. 
There was none there to be seen. 

Q. There was none to be seen? In that distance of 1,300 feet? 
A. No, sir. 

Thereupon the defendant to further maintain the issues on its part 
joined, called as a witness Bay V. Zollner, who testified as follows: 

I am an engineer employed by the B. & O. Railroad; on September 
22, 1922, I was fireman on engine under control of Engineer 
Donnelly. Our train was due at Hancock at 6:46; we were on time. 
He blowed the whistle before he came there; blowed for the station. 
We had the bell ringing when w r e passed the station and also blowed 
the whistle when we passed the station. 

Q. What did he blow the whistle for in passing the station? What 
was that for? A. Well, he is supposed to blow a blast of the whistle 
on approaching the station. 

Q. I understand. The first whistle you blew for the station, and 
you say he also blew a whistle as he was passing the station. What 
was that for? A. The crossing. 

Q. Which crossing? A. The one west of the station. 

Q. Is that where the accident happened? A. That is where the 
accident happened. 
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The bell was started ringing by automatic bell ringer. Where it 
was started ringing he did not know but it was east of the station and 
it continued to ring after the engine had stopped. The weather was 
clear around the time of the accident. There was no difficulty in see¬ 
ing down the track from the station to the crossing where the accident 
happened. The train was running about 40 or 45 miles an hour. 
The train after hitting the truck went about 23 car lengths before 
it came to a stop. I did not go back to the crossing. I was firing 
when we hit the truck. Our train was on No. 1 track, on the side 
next to the river. 

36 Q. Were there any standing cars between the station and 
the crossing, or anything to obstruct your view or the view of 

a person on that engine, between the station and the crossing, that 
morning? A. No, sir. 

Cross-examination: 

The engineer was an extra man. It was my regular run, had been 
on this train six months. I could not say whether I had ever had 
that engineer on that run before or not. That would be pretty hard 
for me to figure a man that I have that way, when you have an extra 
man all the time. He had no recollection of the engineer being on 
witness’ run before. He might have been there for all I know, but 
I would not say that he was. The lengths of the cars vary. I could 
not say what were the lengths of the cars constituting those 23 car 
lengths I mentioned because the cars vary; some run 33 feet and 
some run more. You could not call 33 feet the average. Asked what 
the West Virginia law required as to blowing for a crossing witness 
said: We blow at the whistling post, however far that is from the 
crossing. That is what we blow by. We have signs; whistle signs; 
and we blow them. I don’t know what the law of West Virginia is 
on the subject. After the engineer blew for the first crossing he 
stopped blowing there, but he did not stop his engine bell and then 
he blew for the next one, and he was blowing the whistle as he 
passed the station for the next crossing. He stopped the bell after 
we stopped. 

Q. Have you any recollection of doing anything that morning 
that was not usual—the usual thing that you always do? A. No, 
sir. 

Q. Whatever you did is what you always do? A. The usual 
thing, yes, sir. I looked out for the signals and called the signals to 
the engineer; then went back to firing. 

Q. What recollection have you of this day as being any different 
from any other day? A. Nothing at all. 

37 Q. When did you first think of this matter from the day 
of its occurrence? You are pretty busy, paying attention to 

your regular run. When was it that you first thought of this matter 
afterwards? A. I don’t know as I gave it any particular attention 
at all. 
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You can see the crossing where the accident happened at least I 
would say ten car lengths east of and before you get to the station. 

******* 

Q. And you can continue to see it all the way? There is not any 
curve or anything that stops you seeing? A. Not after you get in 
sight of the station, there ain’t. There is a curve before you get 
there, but after you get up there to the station it is a straight line 
from there on past the crossing. 

Q. What was there to prevent that engineer seeing this big truck 
on that crossing? A. There was right smart to prevent him from 
seeing it? 

Q. What? A. The truck came in this direction, and he is riding 
on the right side of the engine. 

Q. Was the engineer on that morning looking ahead down the 
track? A. Well, I suppose he was. I wasn’t watching him to see 
where he was looking. I was doing my work. 

Q. You were firing? A. Yes, sir. 

Q. What he was doing you don’t know? Is that true? A. Well, 
after I started back to work—I know what he was doing before that, 
because I had to call his attention to the signals, coming in sight 
of the station. 

Q. You called his attention before you came to the station, to 
the signals A. That is the block signals. 

Q. Was he looking? A. Yes, sir. I told him we had a clear 
signal, and he answered me, and then I went back to firing. 
38 He was looking out for signals as well as I. I was not firing 
as we passed the station; I was looking at the station, and the 
engineer at that time was blowing the whistle. It is not a fact that 
the engineer ceased to blow his whistle as he passed the station. 
After we passed the station I went back to firing and I was firing 
when we hit the truck. Yes, an engineer is supposed to look ahead 
as he approaches crossings, to see whatever may be on the crossing. 
You can stop the train going 40 miles an hour in 15 or 18 car 
lengths. 

Q. * * * 15 car lengths would be 485 feet. You can stop it 

from 485 to 525 feet? A. Well, you cannot figure it that way. 
You cannot figure stopping the train that way all the time. It 
would depend on the weight of the train. No emergency or other 
brake was put on before this truck was hit; it wasn’t necessary. He 
started to stop after he hit the truck. He didn’t put them on before 
because he didn’t see no truck. He didn’t have any occasion to put 
them on. We knowed the truck was on the crossing after we hit it; 
I did not know there was a truck there before that; the track was 
clear and unobstructed and the day was clear. 

Q,. What was there to prevent your seeing it from the station, 
1,000 feet away, or even beyond the station? A. Because there 
wasn’t anything there. There wasn’t anything in sight that I seen. 
I was firing when we hit the truck. How could I see it? 



B. & 0. R. R. CO. VS. FIDELITY STORAGE COMPANY. 26 

Redirect examination: 

The distance in which you could stop the train would depend 
upon the weight of the train, whether loaded or empty, and on the 
condition of the track, whether wet or dry. 

39 Thereupon the defendant, to further maintain the issues 
on its part joined, called as a witness J. A. Zepp, who testi¬ 
fied as follows: 

On September 22, 1921, I was a passenger conductor, B. & 0. 
Railroad. I was conductor of the train which hit this truck. I was 
in the rear of the train, in the rider, passenger coach, the last car. 
There were 20 express cars and a coach on the train. I first knew 
of the collision when I heard the air go on; the brakes go down to 
stop the train. The train stopped. I saw this debris scattered along 
the track; I knew we had struck something and I saw the truck and 
I immediately went back to see if anyone was injured. The rear of 
the train was about four cars lengths, possibly 175 or 200 feet from 
the crossing when it came to a stop. I enquired of the colored men 
if anybody was hurt; they said they jumped and were not injured. 
I got information as to ownership of the truck and names. The 
only explanation they made to me, I said: “What was the trouble 
with you fellows? Couldn’t you see that train coming?” 

40 They said they did not see it until it was on them. They did 
not see the train until the engine was on them and then 

they jumped. Weather was clear. It was 6.46 A. M. I heard the 
engine whistle sounded; I couldn’t say how many times because we 
could not get the distinct sound from the rear of the train when it 
is in movement, but I heard the whistle sounded, because just before 
we approached Hancock, the curve is to the left, and I had my head 
out of the window observing my train to see if it was running right, 
and I got the sound of the whistle from that. We were on No. 1 
track, next to the river; there are four tracks right at the crossing. 
No. 2 track is next to the hill. No. 1 and No. 2 are passenger tracks. 
The automobile had to cross three tracks before reaching the track 
on which our train was. There were no cars or other obstructions 
standing on the tracks between the crossing and the station. From 
the station to the Berkeley Springs crossing, the track is a straight 
line; directly straight. 

Cross-examination: 

From some distance east of the station down the tracks to the 
Berkeley crossing, there is a clear unobstructed view; it was bright 
and clear; it is not a fact that that particular morning had been a 
foggy morning, not to my recollection. I suppose he struck the 
truck when he put the brakes on. That was not the regular engi¬ 
neer ; I could not tell how many times he had run before; he was an 
old engineer; about 20 years in the service and about eight years 
in passenger service. I could not tell whether he had run this par¬ 
ticular run in three months before the accident; I could tell if I 

4—4067a 




26 B. & O. R. R. CO. VS. FIDELITY STORAGE COMPANY. 

would look at my record. I have been on that run now for six years; 

I have a recollection of that particular engineer being on that run 
before, but I won’t say within three months, nor sixth months, I 
could not say positively what particular time. I did not hear 

41 a gong ringing at the crossing; it was not ringing when I 
went there. I don’t remember of it ringing when we went by. 

Q. On the day in question, what, if anything, was there to pre¬ 
vent the engineer seeing a truck crossing the tracks, if it was a clear 
day and an unobstructed view from before you got to the station? A. 
* * * I don’t think there was, if the truck had been on the cross¬ 
ing, but the truck was not on the track when he approached the 
crossing. 

We stopped that train that morning within 25 car lengths, that 
would make 800 or 1,000 feet. Cars run from 40 to ( 0 feet long. 
Freight car length is 33 feet. I had express cars, they averaged from 
40 to 70 feet. The brake went on; I don’t know whether it was first 
put on when the parts of the truck went flying over the cab. I 
couldn’t tell you how many feet you have to sound your whistle un¬ 
der West Virginia law. We have whistling boards. 1 have been run¬ 
ning on that road in service for 34 years. I cannot tell how far be¬ 
fore the first crossing the whistle was blown; nor when it ceased 
blowing. When I first heard it was along about the station. I had 
not been up all night. My run started at 5.45 that morning. It is 
500 or 600 feet or possibly a little further than that from the first 
crossing to the station at Hancock. I did not hear the electric gongs 
at Berkeley crossing. I did not hear the engine bell. The whistle 
continued to be blown until we were about in by the station some¬ 
where. I did not hear a second whistle after that. 

Redirect examination: 

I could not hear the engine bell seated in the last car of the train. 
About the crossing bell, our train hits a circuit east of the station 
and that starts the crossing bell to ringing, a trip on the rail, and then 
when our engine strikes the crossing where the bell is located, the 
bell stops ringing. When I passed over the crossing the bell 

42 was shut off then. That is the reason I did not hear it. Of 
course, I don’t know whether it was ringing before or not. I 

could not hear it on the train. 

Recross-examination: 

Tracks 1 and 2 are passenger tracks, and tracks 3 and 4, the inside 
tracks, are the freight tracks. There is a fifth track, a yard track, a 
side track. From the first track to the fourth track, where the acci¬ 
dent occurred, I judge is about 50 feet or something like that. 

Thereupon the defendant, to further maintain the issues on its 
part joined, called as a witness Ogden G. Todd, who testified as 
follows: 
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I am a civil engineer employed by the B. & 0. Railroad. I made 
a chain survey of Hancock station and vicinity and I have in my 
hand a blue print made from the survey on the ground. Witness 
identified and located on the blue print the station at Hancock. 

Mr. Merillat: “* * * I am advised * * * that * * * there 
are two highway crossings before you reach the station.” 

Witness: “Yes, then one west of the station.” 

There is another crossing there a little further east that is not 
commonly used. This map does not cover that far down. I made 
by chain the measurements indicated on the map and put them on 
the map. The crossing west of the station is marked “County Road,” 
it leads up to Berkeley. The scale of the map is one inch to 60 feet. 
The track on the top side of the map is the west-bound high speed 
track; the second one is No. 3 track, which is the west bound freight 
track; the third one is the eastbound freight track, and the 

43 bottom one is the eastbound main track. The outside tracks 
are passenger tracks and the inside tracks are freight tracks. 

The northernmost track is No. 1 track. (The map was admitted in 
evidence, without objection, and marked “Defendant’s Exhibit No. 
1, 3-20-23.”) 

Cross-examination: 

I began to make measurements east of the station and showed the 
track and continued to the county road, which leads from the rail¬ 
road track across a flat and up a hill. At the crossing there are four 
main tracks and a yard track. It is about 65 feet over all the tracks. 
From the north rail of No. 1 track to the north rail of the yard track 
is 25 feet. From the first rail of the track nearest Berkeley to the 
first rail of No. 1 track, on which the accident occurred, is 39 feet. 
The standard distance between railroad tracks is about 4 feet 7 and 
a fraction inches. On the road on the Berkeley side, before you get 
to the first rail of the track nearest Berkeley is a slight grade, it might 
go up 2 feet in 70 feet, not more, I think. It is less than a 3 per 
cent grade. The circle alongside the county road indicates an alarm 
gong, about 8 or 10 feet off of the eastern edge of the road, about 
15 feet to the center of the road. There is an alarm gong on the op¬ 
posite side. The purpose is to give people approaching the crossing 
warning that trains are coming. The post on which the gong is, is 
about 7 or 8 feet high. The signal bridge consists of two upright 
columns with a horizontal column going across the track. The 
column is about a foot thick and would not obstruct the view. 

Q. 20 feet from the track, or 25 feet or 30 feet; could you see a 
van from down there as far as the station? A. Yes. As this line 
indicates, you could see 2,154 feet to the water tank on track 4. 

Q. So that an engineer, or any person who is on this railroad track 
would have a view so that he could see down 2,150 feet. Is 

44 that right? A. A person standing down there looking up 
here could see. A man in motion, perhaps, who has other 

things to do, might not necessarily see down here. An engineer, of 
course, would be on the other side of the cab. The engineer would 
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be on the wrong side of the cab to see down there. So far as the view 
is concerned, it is unobstiucted. 1 have never tested being in a cab 
to see how far down I could see. So far as I know, from this point 
there is 2,150 feet of clear vision and nothing to obstruct a large 
vehicle. From the center line of the road to the signal bridge would 
be 73 feet. The signal tower is 618 feet from the county road. 

Q. That would not obstruct the view of this county road at all in 
places? A. There are posts here that you will come to. Your line of 
sight would be directly affected when you come behind this tower. 

The signal tower has a 15 foot clearance. From the signal bridge 
(east of the words “E. Bd. Main” on the blue print plan) down to 
the county road is 1,450 feet. From the station to the county road 
w r ould be 1,788 feet. There is an unobstructed clear view in the 
vicinity of the railroad at the county road, and also a little bit of the 
county road, 25 or 30 or more feet alongside of the railroad track. 
It is about 450 feet from the station to the first county road. I be¬ 
lieve that there is a poor grade crossing, further east of this first 
county road. There are signal posts there. A Jtrain coming from 
the east, from Washington, would proceed west beyond the station 
The distance from the first track on the Berkeley side to the first 
track on which the accident occurred is 39 feet. The track is 4.7 
wide. The distance east from that county road having an unob¬ 
structed view up the track is 2154 feet. 

Q. Do you know how far back from the railroad track you have 
to go before you lose sight of the county road * * * ? A. If 
vou take 39 feet from this south rail on No. 1 track, * * * 

Then you are unable to see this 2154 feet. Looking from the county 
road, 67 feet from No. 1 track, then your view becomes 1,788 feet 
down the track. 

Q. Is there anything to prevent a person on these railroad tracks 
1788 feet away from seeing any large vehicle on that county 
45 road or on the tracks? A. The view from this point here (the 
road) is unobstructed. 

* * * * * * * 

Q. Couldn’t a person * * * who is 1,788 feet away and 

happens to be here on an elevation, could he not see down this way 
to the county road and see any large vehicle? A. I don’t see why 
he couldn’t. If a vehicle were on the track, you could see from 
the water tank. That would be 2,154 feet, by track measurement. 
From the station to the water tank is about 450 feet. 

Redirect examination: 

I did not make my observations from the county road, at the 
points indicated by the red arrows on the road as shown on the map; 
these red arrow’s are liable to be confusing here on account of the 
longest sight here would have to he taken up at about No. 2 track; 
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the red arrows and lines were put on the map below the right of 
way so they would not be confusing with the other lines of sight, 
as they would be criscrossing one another. I did make observations 
from different points on the county road with reference to No. 4 
track, to ascertain how far a person on the county road can see down 
the racks to the east. There are two observations made on the 
county road and one on No. 2 track. The first observation on the 
countv road was 29 feet from the nearest rail of No. 2 track, and 
looking towards the east you have an uno v structed view of 1,788 
feet. The second observation on the county road was made 45 feet 
south of the south rail of No. 2 track, a person standing 45 feet 
from the nearest rail on the first track that he reaches, traveling to 
that crossing over the county road from Berkeley and looking 
towards the east, has an unobstructed view of 1,519 feet. And 
when you get to the first rail of the track, looking to the east, there 
is unobstructed vision for 2,154 feet. The station buildings of Han¬ 
cock did not interfere with the view on account of the station being 
on the outside of the curve. I know the engineer is on the right 
hand side of the cab. By saying that the engineer is not on 
46 the right side to see, I mean that coming around the curve, as 
the engine approaches and swings on the curve, the left 
hand side of the cab, as it is going, would be the only side that he 
could see anything from. If you looked out on his right, you just 
see the country in the very near vicinity. When he gets up to the 
station, he is coming out of the curve and the more out of the curve 
he gets, the more his line of vision will be. From a point 2,154 feet 
away you can see the nearest rail to Berkeley. 

Thereupon the defendant, to further maintain the issues on its 
part joined, recalled John F. Donnelly, who testified as follows: 

I was running the largest size of passenger engine that we have in 
service, the fifty hundred class. I couldn’t tell the exact size from 
the track to the top of the boiler. From the front of the boiler to 
the engineer’s cab is I judge about 30 or 35 feet. 

Q. “Sitting on your engineer’s side looking out of your window, 
does any portion of the boiler—what portion of the engine extends 
above your line of vision?” 

The top of the boiler extends on the line of vision, looking across, 
and also the extension, which is the front end. The top of the 
boiler would be above my line of vision, sitting on my side, four or 
five feet. That is, above my line of vision. 

Cross-examination: 

I talked with the lawyers in this case at recess, concerning seeing 
ahead of the boiler. An engineer cannot see all of the tracks in 
front of him. I could see the track next to me 1,800 feet away, 
but the closer you get, the shorter your sight is. You can see 2,000 
feet away. He cam see to the right but not as clear to the left 
as he can to the right. He has not got a blank wall in front of 
him but he has got a big iron boiler there. You can see the other 
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side of the boiler but you can’t see through the boiler. You can 
see to the other side of it. The fireman on the left side sees 

47 if something is approaching, any danger. I am familiar 
with the fireman’s duties and it is part of his duties to keep 

a lookout when he is not firing. Whether he is supposed to keep 
a lookout when he approaches a dangerous crossing, all depends. It 
is not the fireman’s place, if a roadway is very much used, to be 
there as a lookout ; not to be a lookout, he is a fireman. He has 
got to fire the engine. On one side of the boiler is the place for 
the fireman when you have the required steam to keep things in 
motion. He sits down the same as you would, to get a bit of fresh 
air and also to look ahead. If he sees anything, he calls my atten¬ 
tion to it. On this day, the fireman called my attention to the clear 
signal but he did not call my attention to anything on the county 
road. When he called out to me a clear signal, I answered; he was 
leaning out of the window, in his seat on the left side. We was 
about approaching the station at the time, just coming around the 
curve. I don’t know whether he could see the road ahead there or 
not. After he called the signal, I paid no attention to him. 

Thereupon the defendant to further maintain the issues on its 
part joined, called as a witness Jacob H. Eversole, who testified 
as follows: 

Signal maintainer employed by the B. & O. Railroad, and so 
employed in September 1921. I went to the crossing at about 7.40 
in the morning after the accident. The train crew were there but 
I do not remem v er two colored men. I tested out the bell circuit, 
Mr. Burke, a signal maintainer, too, and myself; the bell in con¬ 
nection with track No. 1, was working O. K. when we tested it, but 
I don’t know how it was when the wreck happened. We tested the 
bell by opening the track relay, where it breaks through, 

48 and pulling the lever in the tower, that starts the bell ring¬ 
ing. No. 1 bell rang when we applied this fest to it. We 

did not do any repair work to that bell that day. I don’t know how 
long I stayed there, probably half an hour. 

Cross-examination: 

The day before I was working around the tower. 

Q. Isn’t it a fact that you did not have as much to do with the 
bells then as you have now? A. Well, there is very little difference. 

Q. Why, Mr. Eversole, didn’t you tell me on the road near this 
place and haven’t you told me at lunch that at that time you did not 
have as much to do with those bells as you have now? A. My du¬ 
ties have been somewhat changed, in the way of taking care of 
lamps. I don’t go up on the Berkeley branch like I did at that time. 
I don’t remember whether I was on a branch line the day before the 
accident or not, now. 

Q. Since this accident they keep you around where the station 
is more? A. Well not so much more. About the same, any more 
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than I go up the road. I have about the same amount of time to 
look out for the signal apparatus now, that I had at that time. The 
bells were ringing when we tested them about an hour afterwards. 

Q. Do you sometimes test a bell, and an hour afterwards find it is 
all right when it had been wrong? A. Now, I dont’ know whether 
you could or not. I never experienced that part of it. 

There was no repair work done on that day to any part of the sig¬ 
nalling apparatus or alarm bells near the county road on No. 1 
track. There was on No. 3 track. Mr. Logsdon and myself put on 
a new wire that was broken, off on No. 3 circuit. There was no 
trouble with the signal apparatus there that day only that wire on 
No. 3 track. I was fixing wires that day on No. 3 track; that had to 
do with signalling apparatus on No. 3 track, which is about 13 foot 
on centers from the track where the accident occurred. I couldn’t 
tell when I left the crossing. I had other work to do along different 
places, all connected with the signal apparatus and the switches. 

Redirect examination: 

49 The wire Mr. Logsdon and I fixed was on the bell stop; on 

a little clamp that fastens on the rail. We call is the oscilla¬ 
tor; little wires comes up there and fastens in there on the base. It 
is a little box attached to the rail of No. 3 track. We put in a new 
wire. It had nothing to do with and did not interfere with the ring¬ 
ing of the bell on No. 1 track; it only affects trains traveling on No. 3 
track, which is a west bound freight track. 

Thereupon the defendant, to further maintain the issues on its 
part joined, called as a witness A. E. Kesecker, who testified as 
follows: 

I was flagman on train 29 of the B. & 0. which struck the truck. 
We reached Hancock on time at 6.46. I was in the rear car on the 
left hand side. I did not see the truck enter the crossing. We had 
19 cars and a coach* or rider. Weather was clear. I went back to 
flag when the train stopped. The last car of the train was about 3 or 
4 car lengths, I judge, from the crossing when it came to a stop. 
I went clear back to the signal bridge right at the station. I left 
there at 7.23. The weather was clear. I could see plain the rear end 
of my train which was 3 or 4 car lengths west of the crossing. My 
first knowledge that the train was going to stop was I noticed that he 
put his brakes in emergency, when that happened, the rear end was 
just passing the tower. 

Cross-examination: 

I was sitting in the rear car with Conductor Zepp and K. W. 
Light, the baggageman. I had the window up and I just waved at 
the operator. I did not see anyone have his head out of the window. 
The conductor was sitting on the side opposite me; he was across 
the aisle on the right hand side, I was on the left hand side; 
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50 the station is on the right hand side. I first had knowledge 
of trouble right here at the tower, about 600 feet from that 

road, I was on the last coach. That would not bring the train up to 
the crossing. 

The cars run from 40 to 70 feet long; but we didn’t have very 
many 70 feet coaches. If we had 20 cars 40 feet long, that would be 
800 feet; that is right where I noticed the brakes go on in emergency. 

I went back to the signal bridge, which I guess is about 200 yards 
from the station. From the signal bridge I could see clear down to 
our rear end. 

Q. If there had been a big van in motion, on that county road at 
the time you were standing up here at this signal bridge a little be¬ 
yond the station, you could have seen this big van on the county 
road, couldn’t you? A. I might have probably saw it if it had been 
a large one. I did not hear the alarm bells when we were crossing. 
After a train hits the crossing they stop ringing. There are two 
crossings, two highways on the Washington side of the Hancock sta¬ 
tion ; the farthest is about Vs of a mile from the station; there is one 
about 450 feet. 

Redirect examination: 

After the engine once hits that crossing that bell stops ringing, so 
while our train was standing west of the crossing, it would not ring 
the bell at all. If the train were standing to the south or east of the 
crossing, it would ring the bell, and the moment it got over the 
crossing, the bell would stop. 

Recross-examination: 

It is a fact that I do not know anything about what it was doing 
that morning. 

Redirect examination: 

It stops ringing the instant the engine passer over it; so that it 
stops before the train gets entirely over it. 

51 Thereupon the defendant, to further maintain the issues 
on its part joined, called as a witness Paul C. Garrott, who 

testified as follows: 

I am claim agent for the B. & O. Railroad; I made an investigation 
of the accident and took pictures of the crossing. The pictures were 
taken September 12, 1922, of the crossing and general layout at the 
scene. There had been no change of condition at the time the pic¬ 
tures were taken. The photographs were taken on the south side of 
the crossing, which is the direction from which a vehicle would ap¬ 
proach the crossing coming from Berkeley Springs. I put the legend 
at the bottom of the pictures and the statements there are true and 
correct. 

In answer to questions by Mr. Merillat as to the photographs, wit¬ 
ness said, “You can see from the road down to the water tank, 2,154 
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feet, and the same would be true from the water tank down the other 
way. I could stand on that water tank and see a vehicle crossing 
the track, yes.” 

The photographs were admitted in evidence without objection and 
were marked “Defendant’s Exhibits Nos. 2, 3 and 4.” 

(By a Juror:) “In other words, the train on the far track would 
have a greater perspective than the one on the nearer track? A. It 
could be seen further.” * * * 

“A. It would depend on the location of the man on the train who 
was taking the perspective. A man located on the left side of the 
engine could see a truck further than a man on the further side, be¬ 
cause he is further away from him.” 

(In answer to questions by Mr. Merillat:) 

Defendant’s Exhibit No. 4 shows the raod as it is about to cross the 
tracks and where the big gong is at the side of the road, and another 
one on the other side. 

(In answer to questions by Mr. Hamilton:) 

In Defendant’s Exh-bit No. 3, the station would be at the far end 

of the picture, beyond the line of freight cars. (The photo- 
52 graphs were taken a year after the accident and showed, then, 

a line of freight cars on the track.) 

(In answer to questions by Mr. Merillat:) 

The town is on the other side of the Potomac River. Defendant’s 
Exhibit No. 3 shows the tracks and the train coming from Washing¬ 
ton and the signal gong that is supposed to ring at the side of the 
track. 

Defendant’s Exhibit No. 4 represents the roadway as you come up, 
a slight grade from the road to the track. 

Q. And what distance is that gong supposed to ring before the 
train gets there? A. 1,450 feet. The circuit is 1,450 feet. When 
the train is 1,450 feet away from this crossing, this gong should be 
ringing. 

(In answer to questions by Mr. Hamilton:) 

In taking picture Defendant’s Exhibit No. 2, the camera was 483 
feet on the road toward Berkeley from the point of collision, which 
was the fourth track as a person approached from Berkeley, which 
they would have to reach before the collision took place. FYom the 
place where I took the second picture, Defendant’s Exhibit No. 3, 
it was 39.3 feet to No. 1 track, where the collision took place. The 
engineer’s seat would be on the north side going west. I have sat 
in the engineer’s seat on an engine. I know the character and con¬ 
struction of the engine that was pulling this train that was in col¬ 
lision, No. 5058, one of the larger type passenger engines used on 
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that division. The train was No. 29, and it was on No. 1 track, the 
westbound main track. 

Q. The seat on the engineer’s side on one of these fifty-hundred 
engines, is there anything to obstruct the engineer’s view to the left 
front of his engine? 

Objection to this question by counsel for plaintiff was sustained by 
the court, to which ruling of the court counsel for defendant ex¬ 
cepted and said exception was duly entered on the minutes of the 
court. 

Q. I will ask you if, sitting in the engineer’s seat on that engine, 
there is anything about the construction of that engine that 
53 would interfere with the engineer’s view to the left and front 
of the engine? 

Objection to this question by counsel for plaintiff was sustained 
by the court, to which ruling of the court counsel for defendant ex¬ 
cepted and said exception was duly entered on the minutes of the 
court. 

Witness: I did not see the accident. I made measurements and 
observations along the road at the south side of the crossing. I made 
measurements altogether three times. The first time was a day or so 
after the accident; Mr. Keefer was with me. At 97 feet from No. 
1 track south, a person approaching the crossing in an automobile 
could see eastward along the tracks 1,500 feet. We could see the 
battery charging plant which is located 1,500 feet east of the crossing. 
At 68 feet before reaching the point of collision, a person approach¬ 
ing the crossing on the south side could see to the station, 1,750 
feet. At the south side of No. 2 track, which is the southernmost 
track, which is 39 feet 3 inches from the point of collision, I could 
see to the water tub, 2,154 feet. The picture, Defendant’s Exhibit 
No. 3, shows that /water tub. Right underneath that signal bridge 
is the w^ater tank. That water tank is 2,154 feet, measuring from 
the crossing. (A juror asked whether the signal tower between the 
crossing and the station and 618 feet from the crossing would inter¬ 
fere with the view from the crossing to the water tub and the wit¬ 
ness answered that it w r ould not. The juroor then asked whether it 
would interfere if the machine w r ere out in the road 15 or 20 feet. 
The witness was not able to answer the question but did not think 
that the view would be obstructed.) 

Cross-examination: 

Referring to the pictures taken, witness was asked if there was not 
a house of a man named Thompson within sight of the road as it 
approached the crossing and replied Thompson’s house was a little 
west of where witness stood taking the picture. Mr. Thompson, as 
far as witness knew, did not come to Washington in connection with 
this case. I never sa y him in Washington, but I have seen him, at 
his home. 
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Q. Didn’t he take the train Sunday night to come down 

54 here? A. He might have. I don’t know. 

Q. Who else beside- you would have charge of the matter 
of seeing the witnesses as they came? A. I didn’t come down her¬ 
on that train with him. I came down later. I came down on Mon¬ 
day morning. Some of the witnesses from Hancock came down 
Sunday night. 

Q. I will ask you if you do not know that at the instance of the 
railroad company Mr. Thompson, who lived in that house, came down 
and was told to go back- 

Mr. Hamilton: I object. 

Mr. Merillat: One moment, I am asking this witness if he does not 
know that he came dow r n and was told to go back because he said 
that on account of the fog he could not see from his house to that 
road? 

Mr. Hamilton: I object to the question, and the statement em¬ 
bodied in the question is not true, and counsel knows it is not true. 

Mr. Merillat: I expect to show your Honor, and I say that, that 
Mr. Thompson- 

Mr. Hamilton: You had better prove it first before you say it. 

Mr. Merillat : No. I am entitled to ask this witness and I am 
entitled to prove the fact, w T hich I offer to prove, and I tell the court 
that in rebuttal I will prove that this Mr. Thompson lived in that 
house, and came down on the train Sunday, this case to be tried on 
Monday- 

Thereupon counsel was interrupted by a former witness for the 
plaintiff, whereupon the following occurred: 

Mr. Hamilton: What have you got to say about it. 

Mr. Merillat: I will change that. 

Mr. Hamilton: Wait a minute. Now do you mean to leave the 
impression before this court and jury- 

Mr. Merillat: No. I am going to bring out the exact fact. 

By Mr. Merillat: 

Q. Was not Mr. Thompson asked to come down here? 

55 Mr. Hamilton: Now I object, and ask counsel, in fairness, 
to withdraw the statement that he made, because he knows 

it is not true. 

Mr. Merillat: I found out. I was told that he had. 

By Mr. Merillat: 

Q. Do you know whether or not Mr. Thompson—what I expect to 
show is this, I was misinformed as to his being on the train, and I 
withdraw that statement as to his being on the train. 

Mr. Hamilton: How about the rest of it? 

Mr. Merillat: I am informed, and I stand by that, that on Sun¬ 
day when we sent up there, Mr. Thompson said that he was coming 
down upon that train for the railroad company, and I expect to show 
that he is not here, and that he stated- 
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Mr. Hamilton: Now wait a minute. You had better come to the 
Bench and state it, if you are going to state some hearsay evidence. 

Mr. Merillat: I will state what I was told on that point. 

(The following proceedings occurred at the Bench, out of the 
hearing of the jury:) 

Mr. Merillat: I will state that I was told on that point that 
when Mr. Thompson said he was coming down as a witness for the 
railroad, that he said that he would testify, if he did come, that 
there was a fog that morning and he could not see from his house 
to where this van was. He heard the collision, but that he could not 
see on account of the fog. I expect to show that the railroad com¬ 
pany had seen him and that he made that statement. 

Mr. Hamilton: That, in my view, is an outrageous proposition. 

Mr. Merillat : Well, it is not. 

56 Mr. Hamilton: Counsel knows that he hasn't any business 

to make it before this jury, and it was made for the purpose 
of prejudicing the jury when he did not have any expectation of 
proving what he said, and he knows further, if your Honor please, 
that he would not have a right to prove any such hearsay statement. 

Mr. Merillat: No; I was informed that he was actually on the 
train, but it appears now that he was not on the train, but that he 
had been seen up at Hancock, and he said that he was going to take 
the train. That is what I am able to show. 

The Court: Exactly what is before me now, gentlemen? 

Mr. Hamilton: I ask your Honor to strike out the statement of 
counsel and to instruct the jury to disregard it altogether as being 
wholly irrelevant and immaterial, and a statement not based upon 
any facts. 

Mr. Merillat: I want to ask this witness—I will put this qustion 
to him- 

Mr. Hamilton : Wait a minute now. I am submitting a proposi¬ 
tion to the court, and I ask the court to rule on it. 

Mr. Merillat : There is not anything in the shape of evidence be¬ 
fore your Honor. I want to ask this witness a question to bring out 
the facts. I was in error as to Thompson being on the train. I was 
not in error as to the fact that Thompson had been called upon and 
informed by the railroad to come. I expect to show by my examina¬ 
tion that he was not brought down because he said there was a fog 
that morning. 

The Court: Well, I do not think I could go into that. That is 
hearsay. It is moonshine. Of course, if you get Thompson we will 
get what Thompson says about it. 

Mr. Merillat: I would like to ask this witness the question as to 
what he had to do with assembling the witnesses. I will do it outside 
of the presence of the jury if you like. 

(The following proceedings occurred in the hearing of the jury :) 

Mr. Hamilton: In view of the statement made by counsel in the 
presence of this jury, which I say is prejudicial and was intended to 
be prejudicial, and which is not based upon any fact, I move that the 
statement be stricken out and the jury instructed to disregard it. 
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Mr. Merillat: I say to your Honor that I withdraw so much of the 
statement as said that Thompson was on the train, but I do expect 
to show, if the court will permit me, that Thompson had stated that 
he was coming down here at the instance of the railroad company, 
and further, he said there was a fog that morning so that he could 
not see the van from his house. I would like to ask this witness. 

Mr. Hamilton: Now you just wait a minute. We are not through 
with this yet by any means. Now, before you pass on that motion, 
your Honor, I ask your Honor to direct the withdrawal of a juror 
and declare a mistrial on account of the improper statement of 
counsel to this jury. 

The Court: You make that motion and I will deny that motion 
and give you an exception. 

Mr. Hamilton: Yes, sir. 

Now, I renew the first motion, that your Honor instruct this jury 
to wholly disregard the statement made by counsel, on the ground 
that it was prejudicial and improper and he is not entitled to 
make such a statement, and it was made for the purpose of attempt¬ 
ing to prejudice this jury. 

57 Mr. Merillat: I stated to your Honor that I withdraw so 

much of the statement as said that Thompson was upon the 
train. I was misinformed as to his being on the train. I am now 
informed that what be said was that he was going to take the train 

Mr. Hamilton: Never mind now. 

Mr. Merillat: And I offer to prove that, if it is desired. 

The Court: I sustain the objection to that proof. 

Mr. Merillat: Then we cannot go into that. 

The Court: No, sir. 

Mr. Hamilton: Now I ask your Honor to rule on my motion. 

The Court: I think the statement ought to be withdrawn. 

Mr. Hamilton: Well, it has not been. He withdrew a part of 
it, but he leaves in there the statement that Mr. Thompson came 
down here and that the B. & 0. Railroad Company told him to 
go home. 

The Court: But you do not put any time to the withdrawal. If 
Mr. Merillat wants to withdraw it- 

Mr. Hamilton: He has had several chances, and he hasn’t done it. 

Mr. Merillat: If your Honor please, I did withdraw so much of 
that statement as said that he was on the train. I did say that I 
would undertake to prove that he said he was going to take the train; 
not that he had actually taken it. Now then I do not think that 
the matter is of sufficient importance, in view of the established 
facts in this case, to make it important one way or the other, and to 
assume the importance that counsel is trying to give it, so I ask 
the court and the jury to wholly disregard my statement and take it 
out of the case and let the facts be here without regard to Mr. 
Thompson in any way, manner, shape or form. 

Mr. Hamilton: Do you mean by that to withdraw the whole 
statement? 

Mr. Merillat: I desire to withdraw the whole statement, and say 
that I made that statement in good faith, and simply had mis - 
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understood the statement as to his being on the train; that he was 
to take the train, not that he had taken it. Now, there is the whole 
difference that there is in the statement. But, I ask the jury to pay 
no attention to it, and we will try this case upon the facts as they 
may develop. 

Mr. Hamilton: Now I ask your Honor to instruct the jury that 
they must pay no attention to this rambling statement of counsel. 

The Court: All right. 1 will grant the motion. We will leave 
out this little episode of what counsel says somebody said somewhere 
and proceed. If the witness were here, we would take what he 
says about it. 

58 Witness: I never made the test of sitting on an engine of 
this type coming down east of Hancock and then tested out 

how far down the road I could see at different points. What the 
engineer could or could not see is unknown to me by any actual 
test made on the ground. There is a seat on the left side for the 
fireman that he occupies when he is not busy. When he is busy 
he is down in front of the fire box. 

Thereupon the defendant, to further maintain the issues on its 
part joined, called as a witness Kirk M. Light, who testified as 
follows: 

In September, 1921, I was baggagemaster on train 29, B. & O. that 
struck the truck. I was sitting in the rear coach. I got off and 
went back; the end of the train was I judge about 3 or 4 car lengths 
from the crossing. The weather was clear and there was no fog 
that would interfere with vision down the track. We were on west¬ 
bound main track No. 1, the northernmost track at the crossing. I 
went back right away after the accident and I did not see any cars 
standing between the crossing and the station that would interfere 
with the view down the track toward the station from the south side 
approaching. I asked the colored man who was driving the truck 
if anyone was hurt. That was all the conversation I had. 

Cross-examination : 

My attention was first called when the air went down in emergency 
and I seen goods strewn along the track. At that time, the engine- 
man had gone beyond the crossing. I cannot say whether I noticed 
any sudden slowing up of the car before the engine had reached the 
crossing. I first noticed the goods as we passed over the crossing, 
just before we stopped; I could not give the exact location when I 
noticed that the air had been applied. We were running along at a 
high speed, of course. The train was running around 45 miles an 
hour, not perhaps 50 to 60, around 40 or 45 miles an hour, what I 
would call a moderate rate of speed for that train. The stretch in 
question is practically level. I don’t know whether there is a down 
grade there. I did not notice any sudden slowing of the train at the 
signal station, 600 feet from the crossing, nor at the station, 

59 about 1,400 feet from the crossing. There was nothing to 
indicate the engineer had observed a vehicle on the tracks 

and was slowing this train down. 
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Redirect examination: 

I could not judge where the engine was when the air was first ap¬ 
plied because I was 20 car lengths from the engine, and I had no 
occasion to decide where my car was when the air went down. 

Witness, in answer to plaintiff’s counsel, said: 

A car slackens from the moment the air is put on, and the train 
proceeds slower and slower until a dead stop is reached, if the engine- 
man keeps the air on and does not release the air. 

Thereupon the defendant, to further maintain the issues on its part 
joined, called as a witness C. L. Fretwell, who testified as follows: 

I am a supervisor, employed by the B. & 0. Railroad, and I was in 
my office in the Hancock station when No. 29 came by the station at 
about 6:46. I heard him sound his whistle for the crossings, twice, 
two crossings, one east and one west of the station. The telegraph 
operator Schroeder told me No. 29 had hit something at the cross¬ 
ing. I went to the crossing and told some trackmen to come on. 
I left there at 9:10. The weather was fair. There was no fog hang¬ 
ing over the tracks that morning to prevent seeing at that distance. 
When I came out of my office, I looked toward the crossing and I 
saw the rear end of the train, three or four car lengths west of the 
crossing. 

Cross-examination: 

I left there at 9:10 on train 33 west, the first train out that stopped 
there; I went to the High Line, where we had a piece of track we had 
to pay attention to, and I spent the day there. There might be a 
light per cent down grade toward the crossing. I did not see the 
train go by the station, I was on the far side from the track. It is 
a very common thing for me to hear whistles sounded. I don’t re¬ 
call other sounds that morning outside of the engine whistles and 
the telephone. I don’t think the engineer blowed the whistle pass¬ 
ing the station. He blew before he got to this crossing east of the 
station and he also blowed for the crossing west of the station. 
60 The station is about 1,780 feet from the crossing. It is true 
that I was in my office, that there is one intervening room 
between my office and the tracks, and I say I don’t think that it blew 
passing the station. 

Q. Now, what was there to call your attention to the fact that he 
blew as he approached the crossing, at the time? Was it anything 
other than it was his duty to blow before he reached the crossing? 
A. Only that he is supposed to blow, for these crossings. 

Q. He is supposed to blow and that is why you say he did blow? 
Isn’t that it? A. No, sir. 

From the sound of the whistle as I gauged it, it was either east of 
the station or west of the station. 

Q. You didn’t hear the engine bell ring? A. Not at the time 
of passing the station * * *. I didn’t hear it ring that morn¬ 

ing. There are two crossings east of the station. The first is a 
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little east, about 450 feet, of the end of the platform and I judge the 
other is five or six hundred feet east. I cannot say which crossing 
it was blown for east of the station. I heard one blow for one 
crossing. 

Thereupon, the defendant, to further maintain the issues on its 
part joined, called as a witness M. V. Keefer, who testified as follows: 

My business in September, 1921, was section foreman at Hancock. 
I was about 200 feet east of the station and I saw No. 29 come along. 

1 first knew it was approaching when it sounded the whistle just east 
of the water tub. The water tub is east of the station. It blowed 
for the signal which is east of the water tub, and as he got to thd 
home signal he blew two shrill blasts as he passed the station. I 
heard no signals after that. When the train passed I went into the 
grocery store, bought cigars, came out and walked past the station 
to where I had my hand car, about 300 feet. 

Q. Did you then go up to the crossing? A. Yes. We could see 
to the crossing then. 

I did not look down the track before I went into the store, 
61 after I left the store I heard a crash and the train stopped. 

I could see the truck lying on the side of the track. Thefe 
was a very light fog, that did not interfere with seeing down from 
the station platform to the crossing. The rear of the train was 
about 300 feet west of the crossing when it stopped. The train to 
the best of my judgment was running when it passed the station or 
store between 45 and 50 miles an hour. I talked with Tyler and 
Frazier; they said they first saw the train after they got on the 
crossing, that they noticed it about the tower. The tower is 618 feet 
from the crossing. I stayed at the crossing until noon, and saw three 
trains pass over that crossing on Track No. 1; I did not take down the 
time; when those three trains went by the crossing bell was in good 
order; it rang when those three trains went by. I did not fix that 
bell and did not see anyone fixing the bell on No. 1 track. I was 
there when Mr. Burke and Mr. Eversole were working on the bell on 
No. 3 track. I don’t know what they did to it. No. 3 is a freight 
track. Mr. Burke and Mr. Eversole were working on that No. 3 bell 
when two gentlemen came in an automobile and stated they were 
the owners of the truck. 

Cross-examination: 

I saw those two men came in the automobile about noon, 12 o’clock, 
and I left there a little after. I couldn’t tell exactly the hour. 

Q. Isn’t it a fact that you were mistaken and that those two gentle¬ 
men did not get there until after 12 o’clock, that they came from 
Washington and did not arrive there in the automobile until after 

2 o’clock? A. Well, now, these gentlemen said that, you know. I 
don’t know where they were. I left at 12 o’clock. 

I came back in the evening about 4 o’clock. The fog was very light 
when the train went by. The fog was raising. It was fairly dense 
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about 6 o’clock. I came there about 6:15, you could see a right 
long distance along the track. You couldn’t see clean to the bridge, 
but you could see to the signal bridge at the crossing about 6:30. 
When I came over from the house to the hand car and set my dinner 
bucket on it, I looked up toward the tower. I was to take the hand 
car out about 7 o’clock. I did not exactly make an observation. We 
got to get out to work early, and with the hand car you have 

62 to protect yourself. That is the only way you have to get 
over the road. What I was interested in was the condition 

at 7 and not at 6:30. There are two crossings east of the station, the 
first is about 400 feet east and the other about 500 feet beyond. 
The whistle was blown for that crossing this morning. This is 
when I first heard the engineer whistle—below the water tank. I 
didn’t hear anything except the whistle. He blew one blast and two 
shorts as he went by the station. And that was all the noise of any 
sort I heard. After he hit the truck you could hear the crash. I 
didn’t hear the engine bell making any continuous ringing. 

Thereupon the defendant, to further maintain the issues on its part 
joined, called as a witness J. E. Ditto, who testified as follows: 

I was at Hancock station on the morning of September 22, 1921, 
when train 29 passed the station and hit the truck. I went to work 
at 7 o’clock. I was setting there, on the east side of the station, on 
benches in front of the station, facing the track. Before No. 29 
reached the station I heard it blowing. They blowed twice. I 
don’t know if they blowed more. From the station to the penstock 
west of the station I heard it blowing. I heard it blow before it 
reached the station. Next I heard it as it passed the station, passed 
the penstock. I first knew it had hit a truck after it cleared. I 
couldn’t see it until after the dust settled. After the dust settled 
you could see the rear of the train then. I started right off to go 
down to the crossing after I heard the collision. 

Cross-examination: 

I am accustomed from my work to hearing whistles blowing, some¬ 
times. Been working on railroad tracks since 1916. I was due at 
work at 7 o’clock. I don’t know exactly how long before 7 o’clock 
I got there, but we were there approximately 20 or 25 minutes before 
time to go to work. There was a kind of a light fog as I went to 
work and when I got to the station. When I got to the station, I 
didn’t notice whether I could see down to the crossing. 

Q. It wasn’t a bright, sunny, clear morning, was it? A. No, 
sir. 

63 The fog lifted before the accident; it was lifting all the 
time; it was lifting along about a quarter to seven and along 

up. It wasn’t because of that fog I had some difficulty seeing down 
the track; you couldn’t see the train for the dust. There might have 
been a little fog, I didn’t take no particular notice. 

Q. Did you hear a noise like the engine bell ringing and keep- 
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ing on ringing as the train went by the station? A. I don’t know 
whether I did or not. I had no recollection of that. I don’t re¬ 
member whether I heard the engine bell or not. I don’t remember 
whether I heard the whistle blown for the crossing farthest to the 
east of the station. 

Thereupon, M. V. Keefer, a witness for defendant, was recalled 
for further cross-examination. 

K 

Cross-examination (continued): 

I saw Mr. Eversole there, don’t know when he left, he arrived 
there at about 6:45. When he arrived he went to work on the bells. 
There was no work done repairing the wires for the track—that 
is not connected with No. 1 track. No. 3 is a freight track and 
No. 1 is a main track and the signal wiring is hooked up together. 

Redirect examination: 

Q. * * * if the wire on No. 3 track should be broken so 

that a train passing over that track would fail to ring the bell, 
would that have any effect upon the wiring and the bell ringing 
when a train was passing on No. 1 track? A. No, sir. 

Q. It would not interfere with the signal of trains approaching 
on No. 1 track would it? A. No, sir; not at all, after you threw 
the switch. 

(The witness identified Mr. Hall and David B. Karrick as the 
men he saw there who came from Washington.) 

64 The weather was clear when those gentlemen got there and 
the sun shining. 

Thereupon the defendant, to further maintain the issues on its 
part joined, called as a witness George R. Apple, who testified as 
follows : 

I am a laborer employed under the section foreman of the B. & 0. 
Railroad. I was sitting on a bench right in front of the station. 
I heard this train coming before it reached the station. I heard 
him sound the whistle between the station and the penstock. I 
can’t say whether he blew more than once. • 

Q. What was the first knowledge you had that the train had hit 
a truck, at the crossing? A. Well, I saw them all going up that 
way. It was about time to go to work. I saw Supervisor Fretwell 
going. I went a few minutes after he did. I don’t remember 
whether I could see to the crossing when I started. 

Cross examination: 

(The witness located the penstock on the blue print map.) 

I heard the whistle blow between the station and the penstock. 
I guess I arrived at the station about 15 minutes before the train 
whistled. I don’t remember whether it was foggy. I don’t re- 
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member hearing the engine bell ringing. I remember hearing a 
whistle is all. I don’t remember whether or not I heard the whistle 
blow before it reached the station. I don’t know how fast the train 
was going; I guess it was about 35 miles. 

Q. Did you hear any engine bell ringing violently before the 
train got as far as the. station? A. No, sir. At the time the train 
passed I looked down toward the penstock. 

Q. Could you see at that time as far down as the crossing? A. 
Where the truck was at? 

Q. Yes; before it was hit. Could you see that far? A. I wouldn’t 
say. 

65 Thereupon the defendant, to further maintain the issues 
on its part joined, called as a witness Kurb Charles Stoner, 

who testified as follows: 

My business is garage work. I am employed by W. A. Lytton, 
Hancock, Md. In September 1921, I was employed by the B. &. 0. 
Railroad, working on the track. On the morning No. 29 ran into 
this truck, I had just come over to work when the train came along. 
I had just reached the station about 6:30, and was standing right 
in front of the station building. The train passed right by me; 
engine No. 5058, train No. 29. I first heard the engine blow down 
below the water tub, east of the station. As he went by he gave 
two slight blasts, answering the signal, two short blows as he went 
by me at the station. I heard the collision with the truck. I went 
up to the handcar and me and Mr. Fretwell set the hand car on 
and went up to the collision. When the train stopped, I was at the 
signal bridge, right at the west end of the station platform. I see 
the hind end of the train setting there and I seen the truck laying 
over to the right side of it. The early part of the morning there 
was some fog. At the time that accident happened, the fog was 
raising. I could see very plainly from where I was up to the cross¬ 
ing. The hand car was kept right at the signal bridge. 

Cross-examination: 

The hand car was kept at this signal bridge near the end of 
the station platform. I heard the first whistle, one long blow, down 
below the water tub east of the station. That had ended before they 
reached the station. I did not hear any whistle blown at the cross¬ 
ing that is further east. I judge from the station to the first cross¬ 
ing is about 300 feet, and between the two crossings I would judge 
it to be about 500 feet, total 800 feet. I couldn’t say whether it 
blew at this first crossing 800 feet away. I heard him give a good 
whistle at about the water tank, which is 2,100 feet from the cross¬ 
ing where the accident happened, and that attracted my attention. 
When I hear anything like that I begin to look. He paid more at¬ 
tention to coming than going trains. The two short blows were as 
loud but not as long as the first one, slight whistles answering 

66 the engineer’s own signal. The engine bell could have been 
ringing and I would not have noticed it by the noise of the 

train. I didn’t pay attention whether the engine bell was ringing 
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or not. I was 10 feet away and I couldn’t say. I didn’t hear it 
but it could have been ringing. I got there about 6:30, and was 
due at work at 7 o’clock. There was a kind of a fog hanging around, 
but the fog was raising. It was clear enough to see around there 
when I got there. It was foggy when I was at home; a little fog 
hanging about the river, but when I reached over to the railroad 
you could see plain enough, because we rode a hand car back and 
forth on the section. It was lifting when I got to the station. That 
was after the collision had occurred but I went from the station to 
the collision on the hand car. I could see the train setting there 
plain enough, after the collision happened. Why, when it hap¬ 
pened, I ran down there. Anybody on the engine could have seen 
1,800 feet looking straight ahead at the time. To my recollection 
they did not work on the bells that morning or that day; we was 
around the collision very near the whole forenoon; I saw Jake 
Eversole working on the wires, testing out of the bells or some¬ 
thing. I couldn’t tell you what Jake was doing because that was 
not my line of business. I stopped work for the railroad last 
September. I made a statement about this accident to the rail¬ 
road and I didn’t say anything I think about the fog. At 6:30 in 
the morning, when I first got there, I could see clean off past the cross¬ 
ing yet. If I had been looking for that point, the track bell along¬ 
side the tracks at the crossing, I could have seen it when I first 
got there. I could see from the station to the west clean up as far 
as the curve went. I could see a half a mile ahead of me. It was a 
slight bit of fog hanging along the river. I don’t know how far the 
tracks are from the river. 

Redirect examination: 

The sun came out during the day; a pretty day. 

Thereupon the defendant, to further maintain the issues on its 
part joined, called as a witness P. E. Schroder, who testified as 
follows: 

• 

67 I am a telegraph operator, employed by the B. & O. Rail¬ 
road and was on duty on September 22, 1921, at Hancock 
tower, west of the station. My duties were telegraph operator, switch¬ 
man, telephone operator. That morning I took a report of train No. 
29, entering the block, and gave it a signal to pass there. I gave it 
the main line or high speed signal on track No. 1, that means that 
he is going a straight route by the main track, proceed on No. 1 
track. I don’t think engineers are required to blow their whistle for 
the signal in automatic territory, but I think they have formed a habit 
of blowing—I could not say for sure whether the whistle was blown 
for the signal that morning. I heard him about the crossing, east 
of the station, but I don’t think I could say whether he blew any 
more or not. I can’t recall. I was watching for this train to give 
him the automatic home signal; if the track is all right for him, 
I set the signal for him to proceed and that entitled him to proceed 
to Sir John’s Run, west of me. The train was 400 or 500 feet east 
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of mv tower when I first saw it. I set the home signal when he was 
a mile and a half or a little further from the tower. I went to the 
point of the accident just long enough to find out whether anyone 
was hurt and whether No. 3 track was obstructed. Another express 
train was coming close to me and I wanted to run him up on No. 3 
track. I was present when Eversole and Burke tested the crossing 
bell on this No. 1 track. It worked perfectly all right. I could not 
say how long after the accident, something like 7.30 or 7.40. 

Cross-examination: 

My record shows that a freight train went up on No. 1 track, passed 
Hancock at 5.57. That was the last thing ahead of the express train 
up on No. 1 track. I could not say whether that freight train rang 
the track gong at the crossing or not. I could not say whether there 
was anything the matter with any of the track bells or connections 
or not. I left at 8 o’clock. I don’t think there is anv connection be- 

XJ 

tween the wires on track No. 1 and track No. 3, but I have no cer¬ 
tain knowledge. I get a telephone from the next tower to the west 
that it is all right for him to proceed. When he passes over a point 
over a mile east of the station, it is shown on an indicator on the 
wall of my office. We then give him the clear distance signal 
68 at about half a mile east of the tower; provided I have my 
home signal at proceed, he will get a clear distance signal 
and then he will know this home signal is at proceed. If he gets 
the clear he can approach at full speed. He gets the home signal to 
proceed about 175 yards east of the office. Everything was clear 
ahead that morning. I have no certain knowledge as to where I 
heard any whistle given. East of the station there are two crossings. 
I know certainly that he blew down there somewhere, but where I 
do not know. I think the engineer blew east of the station. 

Q. You think he was east of the station when you heard him blow? 
A. Yes, sir. 

Q. Have you any recollection of hearing him blow after that? 
A. No, sir. 

I couldn’t say whether the engine bell was ringing continuously 
when he passed my signal tower. It would be unusual for the en¬ 
gine bell to be ringing continuously all the way from the station 
down to beyond the crossing. I don’t pay much attention to the 
bells, we are not taxed with that responsibility of watching the engine 
bells. 

Q. But still, as a railroad man, you would know whether that is 
the usual thing? A. If we were taxed with that I suppose we would 
take notice of it, and make a note of it. 

Q. Well, you do, in the course of your regular business, don’t 
you, pay attention? A. We are more apt to notice irregularities 
than we are regularities. 

Q. Is it irregular or is it a regularity for the engine bell to be con¬ 
stantly in motion as it passes your tower? A. I have noticed some 
of them ringing until they get close to the crossing. 
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Q. Have you any knowledge one way or the other as to what it 
w r as doing this day? A. No, I have not. 

69 Q. You were within six hundred feet of the crossing. Did 

you hear that crossing bell ring that day as the train passed? 
A. No, not when that certain train passed. 

Before there was a kind of slight mist but not enough to obstruct any 
view. There was some fog at 6 in the morning; at 6.15 it sort of 
disappeared; it went toward the river like. I guess it was 6.30 when 
it completely disappeared. The river is I suppose you might say a 
quarter of a mile. I should judge the train was going about 45 
miles an hour. I don’t know what the fireman was doing. I saw a 
man on the rear car wave at me. 

Redirect examination: 

I have no duty to perform with reference to the crossing bells and 
pay attention to them only in this way: if the train dispatcher will 
ask me how close a train is, and if I hear that crossing bell com¬ 
mence to ring, I know where he hits the circuit for the crossing bell 
eastbound, it is probably % of a mile west of the tower. Aside from 
that I don’t pay particular attention to whether the crossing bells 
are ringing or not but when they tested them I took particular notice 
then. 


Recross-examination: 

I don’t see how they could have done any work on the bells before 
they tested them; I have no knowledge of them doing anything. 
I can stick my head out of the window and hear the bell, a distance 
of 600 feet from the crossing, if it is ringing. 

Thereupon the defendant, to further maintain the issues on its part 
joined, called as a witness E. B. Burke, who testified that he was 
employed as a signal maintainer by the B. & 0. at Hancock, Md. 
His duty began at 7.30 and he got to the station about 15 minutes 
after the accident. I guess the rear end ran about 3 or 4 car lengths 
beyond the crossing before it stopped. He tested out the crossing 
bells. On track No. 1 the bell rang. It was a test which would be 
the same as if a train had been on the track. He found no bell 
connection with any track that needed repair. The circuit trip was 
situated 1,450 — east of the crossing and at that point as a train came 
over it started the crossing gong ringing. He fixed no wiring to 
any track that day. 

70 On cross-examination witness testified it was his duty to 
keep the signal apparatus in order. He did not know who 
fixed the wiring to the freight track that day. That was Eversole’s 
place. The wiring was connected with the signalling apparatus and 
connected with the bell. If out of order that was not his fault but 
Eversole’s. A freight train had not passed up that morning with¬ 
out giving any warning and no work was done on the wiring that 
day, not as he knew of. There was no connection whatever between 
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the wiring on freight track No. 3 and the wiring on No. 1; each cir¬ 
cuit worked independently, with a separate w T ire. He had no control 
over Eversole and the latter none over witness. Eversole was sup¬ 
posed to look after the plant. The crossing gong could be heard 
1,500 feet from the crossing. A vehicle coming down the road 
would hear it for a considerable distance and if right alongside of 
it the noise would be so loud they would be bound to hear it. 

On redirect examination witness testified that each bell on either 
side of the crossing rang for a train coming from either direction. 

On recross-examination witness said a person on the county road 
“hears two bells ring loud enough to be heard 1,500 feet away.” 

71 Thereupon the defendant, to further maintain the issues 
on its part joined, called as a witness R. E. S hr out, who 
testified as follows: 

I am Lieutenant of police, B. & 0. Railroad. I was at Martins- 
burg and I arrived at Hancock about 9 a. m., went to the crossing 
and remained there until about 5 p. m. I don’t recall having seen 
the bells tested. I made an observation as to whether the bells were 
operating when trains passed. 

Asked if he kept any record of trains passing on track No. 1, wit¬ 
ness said he did and that he had the record with him. Asked to 
look at that record and tell what hours trains passed on track No. 1, 
witness said he would “have to refer to the record. I haven’t memo¬ 
rized it. I have it on scratch pads.” 

Thereupon the witness examined the record referred to and testi¬ 
fied that on track No. 1 the first train that passed after I arrived was 
at 9.32 and the bell rang. Next, No. 4420 at 10.22 and the bell rang 
again. Next, No. 1 at 12.13 and the bell rang. Next, No. 15 at 
12.36 p. m., and the bell rang on that train. Next, No. 4870, at 
12.43 p. m., and the bell rang. I think that these five trains are the 
only trains that ran on track No. 1 that day. ' And it rang. Mr. 
Logsdon and Eversole were there and they were working on track 3; 
on the connection. I am not familiar with the work there, but the 
bell was not ringing on track 3, and they said there was something 
wrong with the circuit. I don’t know just what it was. I talked 
with the two colored men. The driver said that leaving Berkeley 
Springs that morning they left at about 6 o’clock and that they 
arrived at that crossing about 6.30 to 6.45. He said they approached 
the track on high gear or was running in high gear, and when they 
reached the track he changed the gears as he explained it to me—I 
wasn’t familiar with the gear—into third gear or the gear next to 
high. I asked him what gear that was in connection with high and 
he said the gear next to high, and in that gear continued to cross 
the track. He said that when they were crossing he looked up the 
track, he looked westward or up the track on his side, and his assist¬ 
ant was looking out eastward, and after they had crossed about three 
tracks, the assistant called to him to jump, or hollered to him, and 
the assistant did jump, and he also jumped, leaving the truck run¬ 
ning. About the time of the jump, they were struck by the train. 
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He said that when his assistant called, the train appeared to him to 
be about 100 feet away. After talking with him a while I asked him 
in particular whether they stopped, and he said “No” they didn’t 
stop, but just changed gears and continued on. 

72 Q. Mr. Shrout, I will ask you to state whether or not these 
two men, or either one of them, made any other or further 

statement to you as to how this accident happened, or as to their 
movements when they came down to the crossing? 

The Witness: Wefl, in answering that as to whether there were 
any further statements made, I would assume that that applies to 
further than what I have already stated. 

Q. Yes, that is right. A. There was other statements made, but 
in line with the same statement they simply told me that they were 
running in high gear, and as they approached the track—for your 
information, it was about a two or two and a half per cent grade to 
go up on to the track, just a slight grade—they changed their gear 
into next to high gear and continued, and in that gear continued on 
across the track and did not stop. I asked them the question twice, 
if not three times, as to whether they did stop; and they said they did 
not stop, and the first they knew of the train was when the assistant 
called to him that the train was approaching, and then jumped from 
the truck. He didn’t say anything to me about getting out and 
looking for a train at all. He said they didn’t stop at all but kept 
right on going. 

******* 

Q. How many times did you ask him whether they stopped? 
A. I stated that just a moment ago, that I asked him twice, if not 
three times, because I wanted to learn whether or not they did. I 
knew there was a reason for the accident, and it was in line of my 
duty to try to ascertain what the cause of it was, and I wanted to 
make sure, if possible, if they did stop; and they told me no, that 
they did not stop, but continued right on going. 

On cross-examination, witness testified that he was what is known 
as a railroad detective. He kept just brief notes on his scratch pad 
of his conversation with the colored men. He had that record with 
him and when asked to show it to plaintiff’s counsel replied he did 
not know whether counsel could gain much from it or not 

73 but on counsel again asking to see the paper passed same to 
him. They were he said the original notes. Asked if they 

were his notes of the conversation witness said “that is a portion of 
the notes.” “Those notes there are very brief and only in part. I 
wrote it up that same evening as soon as I reached my office, and by 
memory, and this together. And no doubt some notes have been 
tom out of the front of the book. When I have written up a case I 
sometimes tear it out, and there have been a number of leaves torn 
out, I reckon.” 

Those notes were made in his memorandum book because he 
wanted to remember the truck number license, which he had taken 
from the license plate. They were made at the time he saw the 
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men. Objection was made to counsel cross examining the witness 
from the notes on the ground they had simply been used by the 
witness to refresh his recollection. Counsel for plaintiff then offered 
the notes in evidence, whereupon counsel for defendant objected on 
the ground that the notes simply served to refresh the recollection 
of the witness but the court overruled the objection and allowed de¬ 
fendant an exception and the exception was duly entered on the 
minutes of the court. The notes offered in evidence were as follows: 

“Frazier said truck was owned by the Fidelity Storage Company, 
1420 U Street, Northwest. License Number 1-206-S Maryland and 
5-528 D. C. Left Berkeley Springs about 6 a. Arri. Hancock 6:30 
to 6:45. Running on high gear. Changed to third or gear next 
to high. Tyler first saw train about 100 feet. Frazier said he didn’t 
know value of truck or contents. No cut out. Did not hear blow 
of whistle.” 

Q. Did Frazier tell you he did not hear the bell or whistle, or 
either of these men or both of them? A. They said they didn’t 
recall hearing it. 

Q. You didn’t ask him whether he had heard this alarm bell 
alongside of the track or a whistle? A. Yes. 

Q. And they told you no? A. They said they didn’t hear it. 

Q. Did .you ask him the specific question as to whether 
74 they had stopped in the roadway before they got to the track 
itself? A. Yes, sir; twice if not three times. 

Q. Wasn’t it that you asked him whether or not they stopped after 
they got on the track? A. No. I never did after they got on there. 

Q,. You know that they stopped—I mean before they were hit? 
A. No. I asked them if they stopped before they got on the track. 
I asked them that specific question twice, if not three times, and I 
set it forth in my report, I think. 

Q. Where do you find in these notes any statement that you asked 
them and they said they had not stopped on the roadway there be¬ 
fore they got to the railroad tracks? Is there anything there that 
says they told you they had not stopped in the road before they got 
to the tracks? A. No, sir; there is none in there, I don’t think, 
unless I would read it over. But as I was telling you, that is not all 
the notes, and this is not in detail and is far from being complete, 
but they told me that. 

Q. The next thing is: Didn’t you state on the witness stand that 
what they said to you was that as they went up this little rise that is 
immediately adjoining the track—There is, isn’t there, a rise of 
about five or ten feet before you get to the track? A. Well, it is a 
gradual rise. 

Q. You go up? A. Just a little above. It is very short, and I 
would figure about two and a half. 

Q. And they told you that as they went up to that track, up that 
little rise just as they were going on to the first rail, they changed 
into the next gear, didn’t they? A. No, sir. 

Q. You say in here “Changed to third or gear next to high.” 

7—4067a 
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Now, haven’t you got that wrong, and what they told you was they 
first changed into the next gear and then changed into third 
75 just before they got hit? A. Now, I asked Tyler, the driver 
of the truck, to explain to me what he meant by the third 
gear on this particular truck, and he said that on this truck is the 
gear next to high, what we call a third gear. 

Q. How many gears did he tell you there were on this truck? 
A. I didn’t ask him how many gears there were on the truck. I 
figured in my own mind that tnat would be second gear, but I put 
it as he told me—“he changed into high or third gear,” as he told 
me. 

Q. Haven’t you got it wrong, and he told you that he approached 
the track in high, changed to the next gear, and then went into 
third gear? A. No, sir; he did not. 

Q. And didn’t you say in your testimony in chief that they went 
up this little grade leading on to the track and changed into third 
gear, and they did not stop then, and the first thing they knew the 
train was near them? Wasn’t that your testimony on direct? 
A. Not exactly, no sir. 

Q. And didn’t you put the matter of the stopping and that they 
did not stop after this change of gears? A. I didn’t make a fixed 
place. I haven’t yet at no time as to where they changed the gears. 
They didn’t tell me that. He told me in his testimony they were 
going over the track running in high gear and as they approached 
the track, on up the grade, whether he was going up the grade— 
naturally I think from what experience I have in driving a car 
and I think I will make it, before I quite make the grade—He said 
he was running in high gear and as he approached the track changed 
into third, or the gear next to the high, and in that speed continued 
on across the track. 

Q. And haven’t you stated in your direct examination that they 
changed that gear on this little uprise just at the first rise? A. I 
didn’t say it and the record doesn’t show it. They changed, hut 
they didn’t tell me where. I didn’t ask them to tell and state the 
place where they changed. They said they changed before going 
up on the track. 

Q. Did you ask them the specific question as to whether 
76 either of the men got off of the truck and went to the track 
to see what there was? Did you ask that specific question? 
A. To see in regard to this train coming? 

Q. Yes. A. No, I did not. 

Q. Did you ask them the question whether their motor or engine 
stopped running, and didn’t they answer you that they did not stop 
the motor; that they kept it running? A. No, sir; nothing at all 
like that, not at all. 

Q. Did you ask them any question at all as to whether they shut 
off their engine at any time before they went on the track? A. I 
did not, no, sir. I asked them if they had the cut-out open, and 
they said the truck had no cut-out. 

Q. What do you mean by cut-out? A. The cut-out more or less 
makes some noise, you know, and I thought on account of the cut- 
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out being open that it would kill the sound of the crossing bell, and 
I asked them if they had the cut-out open, and they said “No; the 
truck didn’t have no cut-out on it.” 

Q. Do you find anything here to the effect you had asked them * 
any question as to whether the van had been stopped at all before 
it went on the track? Do you find anything like that in these notes? 
A. It is not likely, because I didn’t ask them that. 

Q. You didn’t ask them that? A. No, sir. 

Redirect examination: 

Q. Did they or either of them tell you anything about the helper 
going on the track and looking up and down before crossing? 
A. No, sir; they said they kept running and changed the gears and 
continued on, and the first they knew about the train was when they 
crossed the third track and were near the fourth track and saw the 
train then, I judge, about 100 feet off. 

77 On recross-examination, witness testified he had told some 
men who were taking pictures they could not take them on 
the company’s premises. He could not say whether men were work¬ 
ing on the signal connections at the time nor what the time of day 
was. 

Thereupon the defendant, to further maintain the issues on its 
part joined, called as a witness H. J. Logsdon, who testified as fol¬ 
lows: 

I am signal maintainer for the B. & O. Railroad at Patterson 
Creek and when the accident occurred was acting signal supervisor. 
My duties took me to Hancock in September, 1921. I arrived there 
on No. 11 at 12.15. I tested out the bells to see whether they were 
all working, finding an oscil-ator wire broken on No. 3 track. No. 1 
track was O.K. I put a new oscillator in on No. 3 track. Eversole 
was at the tower; he handled the relay for me. The wire on No. 3 
track has no connection with the wire attached to the bell on No. 1 
track. The breaking of a wire on No. 3 track would have no effect 
on the ability of a train on No. 1 track to ring the bell. Both bells 
are connected with all four of the main tracks at that crossing and 
both bells ring when a train passes in either direction on any track. 

Cross-examination : 

I judge you can hear those bells about 1,500 feet away. Some¬ 
thing the matter with one circuit will not affect the other; it is im¬ 
possible for trouble on one circuit to affect the other. These wires 
all come in there on one common bell. They all come in on the same 
terminal of the bell. Trouble on the terminal could not affect the 
ringing. What work was done before witness got there he did not 
know. Eversole told witness he did no work on the wires of the bell 
before witness got there and he did no wire work afterwards. Mr. 
Eversole did no work on the wires after I got there only handling 
the relay for me while I was testing them out. These wirefc all run 
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in one trunk into the bell. Asked if the wires ran within a quarter 
of an inch of each other witness replied, yes, you put them all in 
. flat one on top of the other in the trunk, going into the box. The 
wire I found broken was an oscil-ator wire, that wasn't no line wire. 
The oscil-ator wire is by itself. The insulation very seldom 

78 wears off. I never got a case where there was any insulation 
worn off of a heavy rubber covered wire. According to re¬ 
ports the wire on No. 3 track failed for No. 4400 at 9:13 a. m., on 
the day of the accident, and the last time it failed was for No. 4400 
at 5:53; No. 4400 is a freight engine. No work whatever was done 
in fixing the wires before his arrival. The men at Hancock were 
supposed to see everything was in working order. The first trouble 
was at 9:15 and he did not know a freight went up at six without 
ringing the bell. Between 9:13 and my arrival the men were work¬ 
ing on the lamps; there was no one to make repairs until my arrival. 
Eversole was filling lamps on the signal bridge at Hancock and 
Burke has the automatic signals from Hancock to Millers. They 
were tending to lamps. 

Redirect examination: 

The difference between an oscil-ator wire and a line wire is that 
the oscil-ator is No. 16 wire of light insulation, flexible to close the 
circuits. The line wire is heavy rubber covered wire we use under 
ground and over to the bell. I found the oscil-ator wire broken on 
No. 3 track and I put in a new wire myself. 

This was all the evidence offered by the defendant. 

Thereupon the plaintiff called in rebuttal George W. Hall, who 
testified as follows: 

This truck from the extreme end of the chassis to the rear end of 
the body was 22 feet long. It is 14 feet 6 inches back of the driver’s 
seat. The point of impact was visible on the truck 11 feet 6 inches 
from the front. I left Washington between 9:30 and 10 A. M.; it 
is 103 miles to Hancock and we arrived there a quarter past two. 

79 Thereupon the plaintiff called in rebuttal William Tyler, 
who testified as follows: 

Q. Did the railroad detective ask you if the truck stopped before 
you got to the railroad? A. Yes, sir. 

Q. I mean to the railroad tracks? A. Yes, sir. 

I told him that we did stop. He never asked whether we stopped the 
engine. 

Q. Now, did he ask you whether you stopped after you got on 
the railroad tracks? A. No, sir. 

Q. One minute now. Listen to the question. Did he ask you 
whether or not you made any stop after you got on the railroad 
track? A. No, sir. 
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He asked us our names; and he said Frazier was his name. He told 
him his name and he asked where he lived at and he told him and 
he asked me the same. He didn’t ask Frazier much. Frazier was 
right smart shook up; he was quite nervous. They had knocked 
him over a pile of ties from the truck. 

Thereupon the plaintiff called in rebuttal Preston Frazier, who 
testified as follows: 

I don’t remember the railroad detective asking me whether I had 
stopped before coming to the road, before coming to the tracks; I 
was pretty well shook up. I didn’t have much to say. He did not 
ask me and I did not tell him that I had jumped from the truck. I 
did not tell him that I had come down to the track in high gear, I 
was in low gear when I came down that hill. He did not ask me 
whether or not I had stopped; he done most of his talking to Tyler. 

Cross-examination: 

I was sitting on a pile of railroad ties and Tyler was standing 
there talking to him, about as far as from here to you. He asked 
me if I was the driver and I told him “Yes.” He did not 
80 ask me if I had stopped before I got to the tracks and I did 
not hear him ask Tyler that question. They was off at a 
distance from me, and I didn’t hear Tyler tell him that we had 
stopped. 

Thereupon the plaintiff called in rebuttal David B. Karrick, who 
testified as follows: 

These people did not see me at Hancock on the day of the acci¬ 
dent ; I was in Montana practicing law. 


Cross-examination: 

My brother, James L. Karrick, Jr., went to Hancock with Mr. 
Hall that day. He is younger than I, a little bit smaller and does 
not wear glasses. 


Thereupon counsel for plaintiff announced the close of the plain¬ 
tiff’s testimony in rebuttal. 


Thereupon the defendant requested the court to instruct the jury 
as follows: 


No. 1. 


“The jury are instructed, under the pleadings and the evidence 
in this case, to return a verdict for the defendant, Baltimore & Ohio 
Railroad Company.” 

No. 2. 

“If the jury believe from the evidence that the bell of the engine 
which collided with the plaintiff’s truck was ringing from the time 
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said engine passed, Hancock Station until after it reached and 
passed the crossing at which the plaintiff’s truck was struck and 
demolished, or that the engine whistle was blown by the engineer 
for said crossing while said engine was passing said Hancock Station, 
then they are instructed that either of said signals was sufficient to 
give due notice of the approach of said train to said highway cross¬ 
ing under the West Virginia Statute; and they are further instructed 
that if they believe from the evidence that either of said signals was 
given, and that the plaintiff’s employes in charge of said truck, in 
the exercise of due and reasonable care, could and should have heard 
said signals, or either of them, in time to have avoided said colli¬ 
sion but failed to do so, then they are instructed that the plaintiff’s 
employes in charge of said truck were guilty of negligence con¬ 
tributing to the collision, and the plaintiff is not entitled to recover, 
and their verdict should be for the defendant.” 

No. 3. 

“If the jury believe from the evidence that the witnesses Tyler 
and Frazier did not stop their truck and look and listen before they 
or either of them drove said truck onto or upon the crossing referred 
to in the evidence; or if they believe that had said Tyler or said 
Frazier, or either of them, looked or listened with reasonable care 
and caution they would have heard or seen the approaching train 
in time to have stopped said truck and avoided the collision, 

81 then they are instructed that said Tyler and said Frazier, 
one or the other or both of them, was guilty of negligence 
contributing to the collision, and the plaintiff is not entitled to 
recover, and their verdict must be for the defendant.” 

No. 4. 

“It is not enough, to entitle the plaintiff to recover, for its wit¬ 
nesses in charge of said truck to say they looked and did not see, 
and listened and did not hear, the train approaching the crossing 
in question, if the jury believe the facts in evidence show that they 
looked and listened with reasonable care and attention they could 
not have failed to see and hear the approaching train in time to * 
have stopped said truck before it had passed over the greater part 1 
of said crossing and entered upon the track upon which said train 
was traveling; and if the jury believe that had the plaintiff’s em¬ 
ployes in charges of said truck exercised reasonable care and cau¬ 
tion in looking and listening before driving said truck upon the 
northernmost track at said crossing they would have seen or heard 
the approaching train in time to have stopped the truck before it 
reached said track and avoided the collision, then their verdict must 
be for the defendant.” \ 

The court refused to grant Instructions Nos. 1, 2, 3 and 4, to 
which ruling of the court counsel for defendant then and there ex¬ 
cepted, and said exception was duly entered upon the minutes of the 
court. 
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Counsel for defendant thereupon moved the court to instruct the 
jury that in the event they should find for the plaintiff, they could 
only award it nominal damages, for the reason that there was no 
sufficient testimony in the record showing the value of the truck at 
the time of its destruction, and the jury should not be permitted 
to guess at its value, which motion was denied by the court, and 
the defendant, through its counsel, then and there noted an excep¬ 
tion, and said exception was duly noted upon the minutes of the 
court. 

Thereupon the court, charged the jury of its own motion as 
follows: 

“The Court (Mr. Justice Hitz) : Now, gentlemen, this is a case 
of negligence. And negligence, in the sense that we use it in these 
cases, is the failure of a man or a company to perform the legal duty 
that rests upon him in the given time and place. 

Contributory negligence arises where a plaintiff comes into court 
and sues a defendant and says he is injured by the defendant’s 
negligence, and the defendant replies that ‘some of the negligence 
in the situation that you are complaining of you contributed. 
82 Where that is true, it is a good defense between parties 

situated as these parties are; that is to say, if both parties 
are negligent in producing a situation, the court and the jury are 
not required to weigh the negligence and say who is the more negli¬ 
gent of the two. If the negligence of both produce the unfortunate 
situation, the law lets the negligence rest where it falls. 

Now, in this case there is a certain aspect of it in which a third 
rule of law may apply according to a rule of evidence. That is the 
doctrine of last clear chance, which is to the effect that where a de¬ 
fendant sees, or by the exercise of reasonable diligence that the law 
requires, should have seen that the plaintiff has put himself into a 
place of danger, then he has got to exercise reasonable care and 
diligence to avoid injury, even though he was not responsible foi 
creating the original dangerous position. But an engineer, or a per¬ 
son running a railroad train, is entitled to presume that a man 
running a truck on a highway will heed his signal, if it is given, 
and will stop before he puts himself upon the right of way in the 
face of an approaching train. 

So, this doctrine of last clear chance is modified to a certain ex¬ 
tent by the presumption that the engineer is entitled to exercise, to 
the effect that the man will heed the warning that is given and will 
not put himself in a place of danger. And the engineer’s obligation 
does not arise until he sees, or by the exercise of ordinary diligence 
should see, that a plaintiff or the driver of another vehicle is not 
going to heed the signal that has been given or persists in going 
across the crossing. 

You can understand that, perhaps, more clearly by an illustra¬ 
tion. You are driving your automobile up the street and see a man 
walking along a sidewalk. You blow a horn. You are entitled to 
presume that the man will hear that horn and remain in a place 
of safety. But if, when you approach him, you recognize him as 
a deaf man whom you know, or you see that he is intoxicated, then 
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you are not always entitled to presume that he will hear the horn 
or that an intoxicated man will exercise sense, or that the deaf man 
will hear; and you have the duty, the moment you recognize the 
man or his condition, or from the moment you should have recog¬ 
nized it, to take heed. You cannot then presume. 

Of course, those are the general doctrines of law that are appli¬ 
cable to this situation. But, of course, we have to decide it here on 
the evidence. 

There is another striking fact about this testimony, in the first 
place. There were tw T o people upon each of these vehicles. It is 
perfectly apparent neither saw the other, as a matter of fact, until 
it was too late to do anything. The two men on the truck both 
agreed that they never saw the train, as a matter of fact, until it was 
right on them. There was some talk about a hundred feet. Ap¬ 
parently, the driver never saw it until his attention was called to 
it by the other man. So, the engineer of the train apparently never 
saw it until he poked his nose out and saw it in front of his engine. 
The fireman never saw it at all. 

Now, the responsibility is on you gentlemen to decide how this 
thing happened from this evidence, if you can. The burden of 
proof is on the plaintiff. He comes into court and says he has been 
hurt by the negligence of the defendant. It is incumbent upon 
the plaintiff to satisfy the jury by a preponderance of the evidence 
that he was hurt by the negligence of the defendant. On the other 
hand, when the defendant undertakes to show that the plain- 
83 tiff contributed to this injury by some negligence of his 
own, the burden of proof in that issue is upon the defendant. 

Now, in determining for yourselves where the weight of the evi¬ 
dence lies, you have got to consider not only the number of wit¬ 
nesses—There are only two, as I remember, on one side who talked 
about the situation of the accident, and more on the other. The 
weight of the evidence does not follow the number of witnesses 
necessarily. You have got to consider the story of each man as 
he tells it, and you have to consider it in the light of the physical 
facts, if they throw any light on the credibility of the witnesses. 
Now, the duties at that crossing at the time were reciprocal on both 
parties. Each of them had a right to go there. This truck driver 
had a right to cross there. The engineer had a right to drive his 
train up there. The duties were reciprocal. The duty of the rail¬ 
road company was to keep a lookout, to give a timely and sufficient 
warning, ana if, after they discovered, or by the exercise of reason¬ 
able diligence should have discovered a man or a truck in a place of 
danger, to use every reasonable effort to avoid a collision. 

Now, the driver of the truck and the helper say when they came 
there there was a fog. The greater the danger the greater the duty. 
If there was a fog there that obscured ordinary vision, it was their 
duty to look more closely than ordinarily it would be. When a man 
says he looked and did not see an object that was visible, or when he 
listened and did not hear an object which you know must have been 
making a great deal of noise, those are physical facts that we all 
know go to some degree to test the credibility of the witness. But 
they say that they stopped their truck and looked and listened, and 
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the bell did not ring and the whistle did not blow, and there was no 
signal from the engine. The engineer says he began by this, 
mechanical device to ring the bell long before he got there, and con¬ 
tinued until long after he passed there, and continued until he stopped 
his train; that he blew for that crossing and for the earlier crossing. 
He does not undertake to say whether the road gong rang or not. 
But you have that contradiction all along the line. 

If you cannot conclude from all this testimony how this thing 
happened, who was responsible for it, then your verdict should be 
for the defendant. Then you do not have to go any further and 
find any damages or do anything about the damages. If you con¬ 
clude that the accident was due to the negligence of the defendant 
company, or that in the exercise of its obligation of taking the last 
clear chance to avoid the danger they should have done something 
there, their failure to do so, their failure to stop the train, if they 
could, or slacken the speed of it, or give any other or further signal, 
was negligence, and then your verdict should be for the plaintiff. 
And if it is for the plaintiff, it should give him fair and reasonable 
compensation for what he lost; no more and no less. He is not en¬ 
titled to the profits that he did not make, but he is entitled, if he is 
entitled to anything, to what his truck was reasonably worth at that 
time. You cannot give him more than his $2,990 because he does 
not claim any more, and there is no evidence to support it. If you 
give him anything, you can give him that sum or as much less as in 
your good judgment you should find, in view of the age of the engine 
and the service it performed, and the age of the body and the sendee 
it performed. 

Of course, you cannot decide this question upon any considerations 
of sympathy for a local concern as against the Baltimore & Ohio Rail¬ 
road Company. You cannot decide it upon the colloquies and 
84 the pleasantries of counsel that have been going on here more 
or less, or upon any remarks that I made to counsel. It is 
simply the evidence and nothing more or less. 

Mr. Hamilton: I want to except to that part of your honor’s charge 
submitting to this jury the doctrine of last clear chance, on the 
ground that the circumstances in this case were not such as to bring 
into operation any such rule. 

Further, your Honor said near the end of your charge that if the 
jury believed from the evidence that the dfendant was guilty of 
negligence either by failing to give some signal of some kind of the 
approach of the train, or to stop the train when it saw the crossing 
was intended to be made by the truck, then their verdict should be 
for the plaintiff for the fair value of the truck. That leaves aside 
altogether the question of contributory negligence on the part of the 
plaintiff, and I think it would be misleading to that extent. I think 
it should be that the jury should be told that even if they found the 
defendant was negligent and failed to give some of these signals, if 
at the same time the plaintiff’s employee were negligent in any de¬ 
gree that contributed to this accident, they are not entitled to recover. 

The Court: You may take the case, gentlemen. 

Which exceptions to the charge as hereinbefore indicated were 
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then and there allowed and duly entered upon the minutes of the 
court before the jury retired to consider of their verdict. 

Be it remembered that the foregoing comprises the substance of all 
the testimony in this case, and all of the proceedings in the trial of 
said cause, and all of the exceptions reserved by the defendant and 
allowed by the court before the jury retired, and entered upon its 
minutes, and counsel for defendant then and there prayed the court 
to sign this its bill of exceptions, to have the same force and effect as 
if said exceptions had been separately and severally set out in separate 
bill of exceptions, and at the request of counsel the same is accord¬ 
ingly signed and made a part of the record in this case, now for then, 
this 17 dav of October, A. D. 1923. 

WILLIAM HITZ, 

Justice . 

Counsel for plaintiff prior to and at the time of the signing of 
the bill of exceptions objected and excepted to signing of same on tho 
ground it wns^tiof in conformity to the rules of the Court of Appeals 
but was a merlfeigest of testimony. 

WILLIAM HITZ, 

Justice. 
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